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RESPONSIBILITY BANK DIRECTORS 


Where national bank fails and appears that the directors have 
been neglectful the performance their duties, the directors may, 
under certain circumstances, held liable for losses sustained the 
bank. 

There are two sources liability this kind. The first the 
Federal statutes, such the National Bank Act. order for 
director liable under these statutes must shown that 
guilty intentional violation one the statutory provisions. 

The other source liability the common law, that the rules 
applicable cases this kind, which are found the courts’ 
decisions, rather than the statutes. Under the common law bank 
director under obligation diligent administering the 
affairs the bank. 

recent decision the United States District Court, Ringeon 
Albinson, Fed. Rep. (2d) 753, shows clearly the folly accepting 
appointment director bank merely for the prestige which 
such position with and with thought taking active 
part the management the bank’s affairs. 

Among other things, this case holds that the fact that director 
resides some distance from the bank and, therefore, finds incon- 
venient attend directors’ meetings regularly and otherwise interest 
himself the business the bank, will not relieve him from liability. 
The opinion the court this case reads follows: 


This action enforce the liability directors defunct 
national bank, and collect damages from them account losses 
sustained such bank. defendants are sought charged 
both under the statute and under the common law. 

Where the gist the action violation the duty imposed 
the National Bank Act (12 USCA seq.), justify recovery, 
must effect shown that there has been intentional violation 
the provisions the act. Bowerman Hamner, 250 504, 510, 
Ct. 549, Ed. 1113. Beyond this, however, the director 
still under the obligation honest and diligent ad- 
ministering the affairs the bank, and this his oath office specifically 
requires.. Bowerman Hamner, 250 504, 510, Ct. 549, 
Ed. 1113; Yates Jones National Bank, 206 158, 178, 
Ct. 638, Ed. 1002. the terms the oath, see Code, 
title 12, §73 (12 USCA §73). Charges involving statutory liability 


83 


THE BANKING LAW JOURNAL 


and liability under the rules may united one bill. 
Bowerman Hamner, 250 504, 511, Ct. 549, 
Ed. 1113. 

any view the degree care which these defendants [certain 
bank directors] were bound that which ordinarily prudent and dili- 
gent men would exercise under similar and determin- 
ing that the restrictions the statute and the usages business 
should taken into account. What may negligence one case 
may not want ordinary care another, and the question 
negligence therefore ultimately question fact, determined 
under all the Briggs Spaulding, 141 132, 
152, Ct. 924, 931, Ed. 662; Bowerman Hamner, 250 
504, 511, Ct. 549, Ed. 1113. 

After the fact, sometimes comparatively easy criticize the 
act bank directors when might have been very difficult have 
taken their places and have done much better. This true mainly, 
however, with reference the later periods, when troubles have been 
long continued. Usually proper action, taken time, would have 
obviated the difficulties. 

this case complaint made that there has been violation 
both statutory and common-law liability. loan may not excessive 
within the terms the statute, and yet involve reckless disregard 
duty the part the officers and directors the bank. Quite apart 
from the matter excessive loans, under the terms the statute, 
not difficult see that the management this bank there have 
been serious violations the common-law duties resting upon the de- 
fendants. bank important institution any community, and 
the management thereof may bring disaster many innocent people 
around about. The interests stockholders and depositors directly, 
and many others indirectly, are closely bound with, and de- 
pendent upon, its management. will not run itself. 

the first instance, the regularly constituted and paid officers, 
the main, manage its affairs from day day. But there must 
wholesome and reasonably diligent supervision the part the di- 
rectors. Common experience tells that the officers themselves often 
err judgment. More than this, common experience tells that, all 
too often, the selfish interests the officers prompt them many 
things which they ought not do, all the expense the bank and 
its great loss. All such considerations imperatively demand that, 
the exercise reasonable and ordinary care, there proper super- 
vision. bearing upon the precautions which should taken 
this particular case, there were special much im- 
portance. 

For considerable time before the suspension the bank here 
question, many other banks throughout the Northwest had been obliged 
close their doors. There had been something orgy bank 
failures. The officers charge this bank, unless was the cashier 
were not bankers all. Williams, the president, was physician; 
Godfrey, the vice-president, had experience whatever banking 
until was employed subordinate capacity this bank 1920. 
None the men clothed with authority officers were men large 
means. With them, matter how honest they may have been, the 
management bank was something adventure, rather than 
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sound business proposition. More than this, the bank examiners had 
warned the directors again and again that conditions the bank 
were not all right, and that remedial action was urgently necessary. 
All these circumstances and conditions called for greatly increased 
vigilance the part the directors. how great extent they 
failed plain seen. 

look over the field, find strikingly limited number 
banks the midst the same general surroundings those the 
bank question, where there was careful supervision, and where 
prompt action was taken, with the result that there was serious 
trouble, and where the financial interests the community remained 
unharmed. other cases where, here, policy amounting very 
serious mismanagement and neglect, worse, the part some 
those responsible, was followed, crash after crash came, might well 
have been anticipated. Indeed, other result could well follow. 
They reaped they had sown. 

Here, the main, and especially during the earlier years, the 
work the directors did not involve actual intent defraud the 
bank. time those directors vainly hoped, speaking gen- 
erally, that things would work out right. course, such hope was not 
well founded. Banking business cannot carried was here, 
and work out right. bound, under such work 
out wrong. men ordinary sense, they should all have known 
this. For considerable time before the bank closed, they did know it. 
Still the wrongs continued. Additional credit was extended, when 
was highly imprudent do. These loans were approved the 
board directors. Loans were renewed, when payment part 
additional should have been required. Paper secretly carried 
other banks came back and was paid. Considerable this was 
the individual notes officers the bank. 

these matters, the bank effect was being looted. some 
this, the officers the bank, some them, were alone fault; 
but much became possible because the neglect the directors 
connection with the performance the duties resting upon them. 
Long before the bank closed, they knew should have known that 
was desperate straits. was wonder that, when the bank sus- 
pended, was found that large amounts worthless paper had ac- 
cumulated therein. Much loss the bank and its stockholders and its 
depositors had resulted therefrom. the course the disaster, some 
the directors themselves have suffered most seriously. 

Manifestly, the directors who were active officers the bank were 
most fault. between the other directors, aside from Mr. Tolver- 
son, very little distinction can made. Mr. Tolverson did not qualify 
director until 31, 1924. Mr. Fallgatter resided dis- 
tance from the bank, and was not active his participation its 
affairs. This, however, does not relieve him. was his duty par- 
ticipate. Bowerman Hamner, 250 504, 512, 513, Ct. 549, 
Ed. 1118. For certain period, however, during which the 
wrongs question were progress, Fallgatter was not director, 
and this circumstance must taken into account. 

nearly possible, must now determined what part this 
loss which has been sustained the bank fairly traceable the 
failure the part the defendants exercise the proper degree 
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care the management and supervision the affairs the bank, 
and then the measure responsibility each defendant must like- 
wise determined. 

the determination this two underlying principles are 
being kept mind: 

(1) That, where the rights others are involved, men must 
held their obligations and the performance their duties with 
reasonable degree firmness. This principle has already been 
invoked and applied. 

That, having determined that liability exists, there should 
strained construction undue zeal enlarge the amount for 
which any particular defendant should held, when such amount 
matter doubt. The amount should established fair 
preponderance the evidence, and the findings should not for 
the highest possible sum. the amounts determined upon are 
believed well within what might found due from each 
defendant. 

The liability the defendants here might determined under 
the provisions Code, title 12, and (12 USCA 84, 
93), relating excessive loans. Under the this case, 
there are many difficulties the way just apportionment the 
burdens under those provisions. The common-law liability some- 
what more conclusive, and affords more satisfactory method 
making the necessary adjustments, and placing the burdens where 
they should rest. Measuring the liability defendants the rules 
the common law, the evidence here may may not cover the 
entire field. limited dealings with individuals whom 
charged that excessive loans were involved. Mismanagement 
may have extended many other transactions. 

are limited the evidence, and, each defendant, the 
findings, nearly possible, are accordance therewith. 


PRESIDENT LIABLE FOR MISREPRESENTATION 
BANK’S SOLVENCY 


The president bank supposed know whether not 
his bank solvent. represents that the bank solvent for the 
purpose inducing depositor permit his deposit remain 
the bank and make further deposits, will liable the 
depositor for loss resulting from the failure the bank. 

Liability this character was imposed the Supreme Court 
Florida the Hinson Drummond, 123 So. Rep. 913. 
The opinion the court this case reads follows: 


this case the plaintiff, defendant error here, sued the de- 
fendant, plaintiff error here, action the court 
wherein alleged that had been damaged the deceit and mis- 
representations the defendant with reference the condition 
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bank which the defendant the court below was member 
the board directors and president. 

alleged that the defendant was president and director 
the bank, and persuade and procure the plaintiff leave money 
belonging plaintiff deposit the bank represented the plaintiff 
certain day July, 1926, that said bank was sound condition 
and was solvent, when truth and fact said bank was that time 
insolvent, and was not sound condition. 

One count the declaration alleges that the true condition 
the insolvency the bank was known the defendant, that 
should have known it. 

The second count does not make this averment, but does aver 
that the defendant was director and president the said bank. 
Both counts allege that the representations were made the plaintiff 
the defendant for the purpose inducing plaintiff permit 
large deposit money remain the bank, and make further 
deposits money the bank, and that the plaintiff, relying upon 
the statements and representations, and believing same true, 
deposited large sums money the bank; that the bank was sub- 
sequently closed, and the plaintiff lost his money. 

The proof amply supports the allegations the declaration. 
have considered the charges given the court, and, when 
taken whole, find reversible error. Watson Jones, 
Fla. 241, So. 678, this court say 

party makes false representation material 
fact person ignorant thereof, with intention that shall acted 
upon, followed reliance upon and action thereon, amounting 
substantial change position, and the special situation means 
knowledge the party making the statement were such that 
was his duty know the truth falsity the representation, 
knew that his statement was false, and action for deceit based 
thereon not, under our statute (Rev. St. 1294), barred until three 
years from ‘the discovery the aggrieved party the facts consti- 
tuting the fraud.’ 

And further the same opinion the court say: 

declaration for deceit, the effect that de- 
fendant well knew his statements untrue, and that his special 
situation means knowledge were such made his duty 
know whether his representations were true false, are but different 
methods alleging the same ultimate fact—knowledge—and de- 
containing both averments not bad for duplicity, nor can 
said to-be framed prejudice embarrass the defendant 
preparing his 

Wheeler Baars, Fla. 696, So. 584, the court say: 

false representation material fact, made with knowledge 
its falsity, person ignorant thereof, with intention that 
shall acted upon, followed reliance upon and action thereon 
amounting substantial change position, fraud which 
the law will take 

And further this opinion the court say: 

knowledge, the maker the representation its falsity, 
or, technical phrase, the scienter, can established either one 
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the three following phases proof: (1) That the representation 
was made with actual knowledge its falsity; (2) without knowledge 
either its truth falsity; (3) under which the 
person making ought have known, did not know, its 
falsity. Under the first phase, the proof must show actual knowledge 
the falsity the representation. Under the second phase, should 
show that the representation was made such absolute, unqualified, 
and positive terms imply that the party making had knowledge 
its truth, and that made such absolute, unqualified, and positive 
assertion subject which was ignorant, and that had 
knowledge whether his assertion reference thereto 
false. Under the third phase, the proof should show that the party 
occupied such special situation possessed such means knowledge 
made his duty know the truth falsity the repre- 
sentation made. the proof establishes either one these three 
phases, the scienter sufficiently made out.’’ 


See, also, Mizell al. Upchurch, Fla. So. and 
eases there cited. 


The record discloses reversible error, and therefore the judg- 
ment should affirmed. ordered. 


BANK PAYING CHECK FORGED INDORSEMENT NOT 
LIABLE PAYEE 


Where bank upon which check drawn pays the check upon 
forgery the payee’s indorsement will not liable the 
payee for the amount the check. The reason that Section 189 
the Uniform Negotiable Instruments Law (Gen. Code Ohio, 
8294) provides that bank not liable check unless accepts 
certifies it. 

This was held the Court Appeals Ohio recent decision, 
Allen Home Savings Bank Co., 168 Rep. 399. 

This the general rule this question. some states con- 
trary conclusion has been reached, but most these cases were 
decided before the adoption the Negotiable Instruments Law. 

Some the earlier decisions holding that drawee bank liable 
case this kind, were based the ground that check operates 
assignment, meaning that the delivery the check the 
payee transfers and assigns him portion the drawer’s deposit 
in, claim against, the bank equal the amount the check, 
entitling the payee bring suit against the bank the event 
its refusal pay. Liability the part the drawee cannot 
predicated upon this ground the present time, the reason being 
that the Negotiable Instruments Law, now force all the states, 
specifically provides that check does not operate assignment 
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and that the bank not liable the holder unless accepts 
certifies the check. 

Other earlier decisions were based the ground that the payment 
the check amounted certification acceptance favor 
the rightful owner the check. This ground liability has also 
been removed the Negotiable Instruments Law which provides 
that certification, acceptance, valid must writing 
and signed the drawee. 

Decisions the effect that drawee bank not liable these 
are found the following states: Arkansas, Georgia, 
Louisiana, Michigan, Missouri, New York, Ohio, Oklahoma, 
Pennsylvania, Texas, Virginia and Washington. 

The opinion the court the Ohio decision reads follows: 


The question is: Does the petition show cause 
action against the defendant, the Home Savings Bank Company? 
far the liability the other defendants named the petition 
concerned, there question here. 

the petition, the plaintiff claimed there was due her the sum 
$500, with interest, bank check, which the following 
true copy, with all credits and indorsements thereof: 

Ohio, July 7th, 1920. 
Home Savings Bank Company 13-35 
797 

the Order Mary $500.00 Five Hundred and 

00/100 Dollars. 
Haeckl, President, 
Zeidler, Secretary. 
Schutz, Sr., 


Alford 
Weibold, 
Alford. 
Alford Paid 7—8—20 


The petition further alleges that, without the knowledge 
sent plaintiff, the defendant has wrongfully paid Alford, 
not being entitled thereto, but who fraud plaintiff’s rights had 
forged the plaintiff’s name, the amount said check, ‘of which the 
plaintiff was then the legal owner, and which she had the legal 
right, said amount money still due and owing from the 
defendant this plaintiff, for which she prays judgment. 

The first matter importance notice that the drawee 
the check the Home Savings Bank Company. The signatures 
the check are Haeckl, president, Richard Zeidler, secretary, 
and Charles Schutz, Sr., treasurer. far the check 
cerned, the words, and are 
There nothing show the check what whom 
they represented president, secretary, and treasurer. But, passing 
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this proposition, the question is: plaintiff maintain this action 
against the Home Savings Bank Company the absence any 
allegation acceptance certification the check? 

Section 8294 the General Code Ohio provides: 

check does not itself operate assignment any part 
the funds the the drawer with the bank, and the 
bank not liable the holder unless and until certifies 
the 

The Supreme Court Ohio the case Elyria Savings Bank- 
ing Co. Walker Bin Co., Ohio St. 406, 111 147, 
1916D, 433, Ann. Cas. 1917D, 1055, holds the syllabus: 

the force the provisions Section 8294, General Code, 
there liability the part bank the holder check 
unless and until accepts certifies the check. 

Where check paid bank, which the drawee thereof, 
forged indorsement, and there stamped upon the check ‘Paid,’ 
together with the date the payment and the name the bank, 
and the check charged the account the drawer, this not 
acceptance the check within the meaning section 8294 and does 
not liability against the bank favor the true holder 

the opinion this case, page 414 Ohio St., 111 
149, the court say: 

are the opinion that, when the legislature enacted Section 
8294, intended cover the subject the liability bank 
the holder check. prescribed when and when only there 
liability the holder. the absence the conditions therein 
prescribed, right action exists favor the holder. the 
present case, the checks question not having been certified ac- 
cepted within the meaning Section 8294, there was right 
action the part the defendant error against the banking com- 
pany, and the court common pleas was correct directing verdict 
favor the latter company.’’ 

This language pertinent the case under consideration, and, 
there being allegation the petition certification acceptance 
the check sued on, there was right action the plaintiff 


alleged, and the trial court was correct sustaining the demurrer 
the petition. 


BANK LIABLE PAYING FORGED COUNTY WARRANTS 


county which pays non-negotiable warrants forged indorse- 
ments the names fictitious payees can recover the money from 
the bank which was paid, even though the latter received 
good faith. 

This was decided recently the Supreme Court Washington, 
Adams County Ritzville State Bank, 281 Pac. Rep. 332. 

this case appeared that engineer the employ the 
plaintiff county was charged with the duty preparing payrolls for 
work done under his direction. Over period time padded the 
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payrolls including therein the names fictitious per- 
sons who were not fact employed the county. These payrolls 
were approved the county commissioners. Warrants drawn the 
county treasurer were delivered the engineer for delivery the 
payees named the warrants. The engineer forged the indorsements 
the fictitious warrants and collected the proceeds which appro- 
priated. holding that the bank was liable the county for the 
amount the fictitious warrants the court said: 


far the rights the are concerned, these warrants, 
conceived fraud and resting consideration whatever, are 
and all times were void, notwithstanding the good faith the bank. 

The great weight authority that county city may wage 
any defense against its non-negotiable warrant which might have 
made the claim upon which the warrant was founded, even when 
the fallen into the hands otherwise innocent holder. 
many decisions that need not mentioned that doctrine has been 
repeatedly upheld this state, and whether the one defense 
the municipality against such warrant, one where the muni- 
cipality seeks recover money has paid out such warrant, the 
principle the same. 

County Willapa Harbor Pub. Co., Wash. 562, 
where the county was allowed recover money had paid mistake 
and without authority law, after stating that this state pay- 
ments made city violation law may recovered the 
(citing cases), and after further saying that this court has 
frequently restrained counties from out unlawful contracts 
and from the payment money under such contracts (citing cases), 
was said the county ‘‘None these actions sought the 
return money illegally paid, did the city cases, but find 
difference the governing That is, whether the county 
being restrained from out illegal contracts paying 
money thereon, seeking the return money illegally paid, the 
964, 38. 

The right the county recover the money from Sturman, 
the payees who had rendered service, had they received 
from the county, account these warrants, cannot reasonably 
questioned. The bank whom delivered the warrants, bearing 
his indorsement and the forged indorsements him the nominal 
payees, acquired better rights than Sturman had. Bardsley 
Sternberg, Wash. 248, 499; West Philadelphia Title Trust 
Co. Olympia, Wash. 150, 1015; State rel. Olympia Nat. 
Bank Lewis, Wash. 266, 113 629. 

deciding these have not overlooked Manker American 
Savings Bank Trust Co., Wash. 430, 230 406, 
1021, and Bank California National City Co., Wash. 517, 
244 690, reheard the whole court 141 Wash. 243, 251 561. 
These cases are not point. both municipal bonds were 
involved, and the ultimate question each was whether the instru- 
ments were negotiable under our statutes upon that subject. The 
matter the validity the bonds binding obligations was 
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way questioned, because they rested upon good and valuable con- 
siderations and were regularly issued and delivered. The municipal 
corporations issuing them did not deny liability. the present case, 
however, the municipality asserting the total invalidity the 
warrants, and also its right money has unlawfully paid 
out them because the non-negotiability the warrants. 

The reason and authorities dealing with the rights innocent 
third parties makers and indorsers instruments that are nego- 
tiable are not pertinent here. the brief the part the appellant 
(the county), some cases are cited from other jurisdictions, which 
for the sake argument may said appear hold favor 
the contentions the appellant here, but, so, they are much 
variance with the rule this state that cannot follow them. 

Another argument behalf the appellant that these actions 
are barred the statute limitations. The actions were commenced 
within three years, but not within two years, and claimed that 
they fall within the two-year statute. seems clear, however, that 
legal effect they are actions arising out implied liabilities repay 
money unlawfully received, and that the three-year statute (Rem. 
Comp. Stat. Supp. 1927, 159, subd. applies. Seattle Walker, 
Wash. 609, 152 330; Pacific Coal Lumber Co. Pierce County, 
133 Wash. 278, 233 953. See, also, Soderberg King County, 
Wash. 194, 785, 670, Am. St. Rep. 878. 


THE UNIFORM BANK COLLECTION CODE* 


The tremendous modern expansion credit banking has disclosed 
the inadequacy the rules the common law affecting bank collec- 
tions. The decisions emphatically lack consistency, and reveal 
tendency, not infrequent judicial determination business con- 
troversies, adhere archaic business practices. Legislative efforts 
evolve rules conducive uniformity and consistent with current 
banking customs have culminated the Uniform Bank Collection 
Code, sponsored the American Bankers’ Association and adopted 
nine states since its proposal early this year. 

The principal problem dealt with the code concerns the suc- 
cessive relationships between the various parties when 
instrument sent through bank for collection. Before collection, 
the possible relationships debt the one hand, and trust, bail- 
ment, and agency the other, the last chosen whenever possible. 
The forwarding bank declared the agent the depositor, 
rather than purchaser, whether not the indorsement restrictive, 
the absence special agreement. While this makes substantial 
change the common law when the indorsement restrictive, 
square conflict authority when the instrument in- 


*Reprinted from the December issue the Harvard Law Review. 
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dorsed specially blank. Such solution accordance with 
customs would also seem justified factual 
analysis the usual intent the parties. The fact that credit 
given advance correctly stated not alter the relation, since 
such credit merely provisional. Thus the law this regard made 
conform business usage. Little practical consequence seems 
attach the denomination the relationship that agency in- 
stead trust, for, provided that the present concept indorse- 
ment passing legal title and the power sue the instrument, 
adopted, the forwarding bank, agent, having legal title the 
instrument, substance trustee. 

When the instrument forwarded second bank for 
the common law rule protecting the holder due course retained, 
that, restrictive indorsement appears, the collecting bank may 
rely the apparent ownership the forwarding bank. But the 
forwarding bank granted the power give notice its agency 
writing restrictive words. this device, enabled retain 
its defense payment over its principal cases payment under 
mistake. 

further limitation the liability the forwarding bank lies 
the provision that liable only for its own negligence and not 
for the carelessness default its sub-agent. This again con- 
sistent with the existence agency, the theory that when the 
very nature the transaction requires the employment sub-agents 
for the principal, impliedly assents, making the sub-agents his own. 
And usage regards the transaction commonplace business 
rather than dangerous trap for the depositor, contrary 
policy, which effect makes the bank insurer collection, would 
seem unwise. similar recognition everyday practices found 
the code’s adoption earlier radical statutes allowing the collecting 
bank send the item directly the payor bank and accept draft 
payment. 

Manifestly, the adoption the agency principle before collection 
has resulted, jurisdictions which previously considered the transac- 
tion sale, materially reducing the rights the depositor, 
the interest expediting business. common law, however, the 
principal danger arose after collection, the event the insolvency 
one the banks, and this hardship the code attempts alleviate. 
The bank formerly became debtor immediately the receipt 
the proceeds before insolvency and the depositor merely general 
the proceeds were received after insolvency, the depositor 
could recover specie if, and only if, could trace the res. Tlie 
code now grants preference, though the proceeds cannot traced, 
long the bank has not paid them over given unconditional 
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therefor. While this seems merely postpone for very 
brief period the moment when the depositor becomes general creditor, 
the proceeds were received before insolvency, does away with the 
baffling problem tracing the res, they were received afterward. 
seems, therefore, that such favor the code displays toward the 
banks not disproportionate outweigh the clear advantage 
uniform legal regulation bank collections conformity 
cepted banking methods. 


FEDERAL BANKING LAWS 


The Banking Law Journal, New York City, has just published 
pocket-size volume 256 pages which presents Chapters in- 
clusive, Title (Banks and Banking) the Code Laws the 
United States America, the ‘‘United States Code,’’ 
its shorter and more popular name. The list these chapters 
follows: 

Chap. The Comptroller the Currency 
National Banks 
Federal Reserve System 
Crimes and Offenses 
Foreign Banking. 
There appendix which the following miscellaneous 
Federal statutes applicable national banks: 
Interlocking Directors 
Campaign Contributions 
Investment and Discount 
Legal Tender 
Reports 
Taxation 
Deposits 
Actions Involving National Banks. 

These statutes are given with amendments January 1930, and 
include the National Bank the Federal Reserve Act, the Clay- 
ton Act (Oct. 15, 1914,) dealing with interlocking bank directors and 
officers, the Edge Act (Dec. 24, 1919,) regulating the organization 
engaged foreign banking and the McFadden Act 
(Feb. 25, 1927,) authorizing national banks establish branches and 
making other important changes the Federal banking laws. 

These laws should within the immediate reach every banker. 
The volume just published presents them convenient form and 
completely indexed. The price the book $3.50. 
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Banking Decisions 


this department are published each month all the important decisions the 
Federal and State Courts, involving questions pertaining the 
law banking and negotiable instruments 


BANK NOT LIABLE PURCHASER STOCK 
FOR FAILURE CARRY OUT MERGER PLAN 


Bailey Union Nat. Bank Knoxville, Supreme Court Tennessee, 


Rep. (2d) 393 


Where bank issues letter stockholders outlining tenta- 
tive plan merger with another bank, will not liable 
subsequent purchaser its stock for the difference between the 
value thereof and the amount paid because the plan merger 
outlined the letter was not consummated; nor will the bank 
held liable the theory that its cashier made false statements 
the purchaser relative the condition the bank and the pro- 
posed merger, where the bank had interest the sale and 
received benefit therefrom. 

this case appeared that the defendant bank issued 
letter stockholders relative proposed merger 
between the defendant bank and another bank. Thereafter the 
plaintiff purchased 100 shares stock from third person. 
later sought recover the difference between the alleged value 
the stock and the amount paid therefor, alleging that the letter 
stockholders contained false statements, and that was induced 
the letter purchase the stock, and further alleging that 
consulted the cashier the bank about the purchase the stock 
and that the cashier made certain false statements the condi- 
tion the bank and the proposed merger. appeared that the 
bank was way interested the sale the stock. Under these 
was held that the bank could not held liable 
simply because proposed plan merger was not consummated, 
especially plaintiff failed show what particular 
the plan set forth the letter differed from the one tentatively 
outlined the representatives the two banks. was further 
held that the bank could not held liable for the cashier’s state- 
ments since the was not acting for the bank and within the 
his employment when made such statements. 


similar decisions see Banking Law Journal Digest (Third 
Edition) 883. 
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Suit Bailey against the Union National Bank Knox- 
ville. From decree dismissal, complainant appeals. Affirmed. 

Green, Webb Bass, Knoxville, for Bailey. 

Frantz, Seymour, Knoxville, for Union National 
Bank 


McKINNEY, J.—On March 21, 1928, the complainant purchased 
100 shares the capital stock the defendant bank from John 
Ross, paying him therefor the sum $10,000 cash. 

The bill alleges the value the stock per cent. the 
sum paid, and seeks decree against the bank for the difference, 
upon the ground that complainant was induced purchase the 
stock virtue false representations made him certain 
officers the bank its value. 

state the matter more specifically, the complainant contends: 
(a) That February 28, 1928, the directors and officers the bank 
published report the condition the bank, pursuant the 
United States statutes, which was false, and which relied upon; 
(b) that March 15, 1928, the bank issued circular letter stock- 
holders relative proposed merger between the defendant bank 
and the Holston National Bank and the Holston Trust Company, 
which contained false statements, and said letter induced him 
purchase said stock; and that, before purchasing said stock, 
advised the cashier the bank that was contemplating such pur- 
chase, and wished know the condition the bank, and that the 
made certain false statements the condition the bank 
and the proposed merger, and that would not have purchased said 
stock had the told him the truth about these 

The chancellor sustained demurrer interposed the defendant, 
and dismissed the bill, and complainant has appealed and assigned 
errors. 

should stated, preliminarily, that the bank was wise 
interested the sale this stock, and received benefit profit 
from its transfer, and motive misrepresent these matters 
shown. fact, not averred the bill that these misstatements 
were made purposely, willfully, fraudulently. The letter stock- 
holders, with regard the merger, was written before the complainant 
became stockholder, and the bill does not point out specifically what 
statements were false; merely avers that, when applied the 
merged corporation for exchange stock, refused issue its 
stock him. may true, suggested counsel, that the 
Holston Bank breached its agreement. This letter only purported 
outline the tentative plan merger; there existed binding 
agreement between the two institutions upon which either could 
predicate action. required the affirmative action the board 
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directors and stockholders both banks make the merger 
effective. does not appear from the bill what actually occurred 
what the final agreement was. The secretary board 
directors, sending out notices stockholders calling them together 
for the purpose effecting merger with another bank, does not 
render the bank liable outside parties the stockholders agree 
upon some other plan than that which contemplation. The 
secretary other person can foretell what agreement ‘will 
made. Even though one these letters had been sent complainant, 
was charged with knowledge that the proposed merger was only 
embryo. 

would going too far hold that, when one party writes 
another with respect negotiating deal along certain lines, the 
trade not effected, third party, who happened see the letter, and 
made unfortunate investment upon the strength its statements, 
could maintain action against the sender the letter. 

The complainant, outside party, having contractual rela- 
tions with the defendant, seeking hold liable because 
posed plan merger, outlined its letter stockholders, was 
not consummated. The bill does not aver that the plan merger set 
forth this letter was not the one tentatively outlined the repre- 
sentatives the two banks. 

The federal statutes, furthermore, afforded complainant adequate 
relief, the plan merger finally agreed upon was not satisfactory 
him. 

With respect the published report February 28, 1928, the 
condition the bank, the statutes requiring such reports provide 
that the directors shall liable where they ‘‘knowingly permit any 
the officers, agents servants the association violate any 
part the thereof. 

construing these statutes, the Supreme Court the United 
States, Yates Jones National Bank, 206 179, Ct. 638, 
645, 51, Ed. 1002, said: 


civil liability national bank directors, then, respect 
the making and publishing the official reports the condition 
the bank, duty solely enjoined the statute, being governed 
the National Bank self-evident that the rule expressed 
the statute because the elementary 
where statute creates duty and penalty for non- 
the rule the statute the exclusive test 


The third ground relief based upon misstatements the 
the condition the bank. 
have been cited authority holding the bank liable, and 
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this true, for the reason that the ‘cashier, making such repre- 
sentations, not acting for the bank and within the scope his 
employment. 

the were negotiating the sale stock for the bank, 
the bank had profited the sale this stock, the result would 
different. The rule announced Bank Wilson, 135 Tenn. 433, 
186 598, 600, would then apply, viz: 


law does not allow that bank may out its officers 
the public worthy and yet reap profit from frauds 
which they are thereby enabled perpetrate.’’ 


The authorities relied upon the complainant, without exception, 
relate cases where the officer was transacting some business for 
the bank, where the bank reaped profit result the fraudu- 
lent representations. 

The present cause falls within neither these rules, but comes 
within the principle announced the following authorities: 

Morgan Co. Bank, Lea, 242, with respect the cashier 
bank, this court said: 


duties are confined the preservation and management 
the funds the bank, paying out and receiving debts, ete.: Sto. 
sec. 114. But not bind the bank admissions and de- 
Id., see. 


Horrigan First National Bank, Baxt., 142, was said: 


not think the bank, any aspect the case, could 
held responsible for the representations made its cashier. There 
may where such liability might incurred the corpora- 
tion reason representations made the agent, such the 
president cashier. must, however, the principle stated 
the Court Exchequer Barwick Eng. Joint Stock 
Co., that the principal has placed the agent his place that 
class acts, and held answer for the manner which such 
agent has conducted himself doing the business which was the 
act the principal place him in. See Law Reports, 265. 

the business the bank, nor fairly ineluded within the 
scope such business. may and probably accident 
such position but not incident it. The bank was not applied 
for information this case, but Thacher. was applied 
doubt because his supposed knowledge the business such 
tion. But his information would have been full, said the 
Court Queen’s Bench case Swift Jewsbury, Law Reports, 
1874, 314, had been turned out his office twenty-four hours 
before was applied to, and worth much ex-cashier when 
was was his information that was wanted, his opinion 
that was sought, not that the bank. was his opinion that was 
given and acted first, and not the opinion the bank, and 


THE BANKING LAW JOURNAL 


sound principle can the bank held responsible for such 
opinion under the this case. have carefully 
examined the cited plaintiff supposed favor the liability 
the bank, but not think they sustain his view, and they did 
would not feel bound follow them hold them applicable 
the case before 


Morse Banks and Banking (6th Ed.) vol. 152, said: 


often happens that the officers corporations put forth de- 
ceptive and fraudulent reports, and make false statements concerning 
its affairs, order keep its good repute with the public, and 
sustain raise the price shares attracting purchasers. 
our banking corporations are conducted present under the Na- 
tional Banking deception can not easily effected such 
artifices. Indeed, misconduct this kind seems always have been 
rare the banking institutions our own country, and most the 
eases are English. The bank its corporate capacity can never 
held answer for any species fraud deception this nature 
practiced any its directors other officers individually, though 
the banking house and banking hours. single director, 
neither any other official, has within the his customary 
authority bind the bank any representations whatsoever made 
concerning its condition affairs. The bank does not hold them out 
competent give information this character, and any person 
who relies statements thus received puts his confidence the 
individual from whom the statements proceed; and though may 
have good cause action against him, against him private 
individual, and not officer the bank, and means 
against the bank itself.’’ 


Upon these authorities, well upon principle, agree with 
the chancellor that the bill fails state cause action, and 
affirm his decree dismissing same. 


INSTRUMENT UNCERTAIN TIME 
PAYMENT NONNEGOTIABLE 


Shimans Stevenson, Supreme Court Michigan, 226 Rep. 838 


undertaking whereby the purchaser stock 
tion agrees pay the seller, addition payment, the 
sum $2500 the day elected treasurer the 
not negotiable instrument since not certain the time 
payment; and one whom the instrument assigned requires 
greater rights than those which his assignor had. 


For similar decisions see Law Journal Digest (Third 
Edition) 750. 
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Action Samuel against Charles Stevenson. Judg- 
ment for defendant, and plaintiff brings error. Modified and 
modified affirmed. 

Argued before the Entire Bench. 

Samuel Shimans, Detroit (Harold Goodman, Detroit, 
counsel), for appellant. 

Frederick Brown, Detroit, for appellee. 


BUTZEL, J.—On May 1925, one Edward Ornstein, herein- 
after called the assignor, together with his wife, entered into written 
agreement sell defendant the following: 

(a) One-half the entire capital stock corporation known 
the Pleasant Lake Land Company, which owned subdivision 
Pleasant Lake, Oakland county, Mich., and which had sold large 
number lots the subdivision land upon which there 
was still considerable due. 

(b) one-half interest the Spring Lake Land Company, and 
also the Spring Lake Annex Company, being joint enterprises, 
partnerships, doing business under assumed names. 

Assignor claimed that owned one half interest the latter 
two partnerships, and Mrs. Dora Williams owned the other half. 
The assets the two partnerships principally consisted vendors’ 
interests land contracts given payment real estate commis- 
sions. The total consideration defendant agreed pay assignor was 
$27,500 upon the contract, and not 
added the total amount paid defendant, and additional 
amounts computed accordance with the contract. 

Attached the contract purchase these interests party 
the second part from said assignors were three exhibits, and 
giving list land the three companies, upon which 
the consideration was based. Paragraph this agreement 
provided follows: 


The inducement party the second part 
purchasing said stock and other properties herein mentioned 
the land listed Exhibits ‘A,’ ‘B’ and ‘D.’ The total 
consideration paid party the second part, including and 
not addition the twenty-seven thousand five hundred ($27,500) 
dollars paid the execution this agreement, will percentages 
the balance unpaid principal such the land contracts listed 
Exhibits ‘A,’ ‘B’ and ‘D’ may received him the time 
the distribution the assets said Pleasant Lake Land Company, 


Then follows three subparagraphs which the land contracts are 
divided into those which had been performed according their 
terms the time within days the date dissolution 
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the Pleasant Lake Land Company and distribution the assets 
thereof and/or said partnerships; those which had been performed 
their terms later than days and period within 
six months such date dissolution and distribution the assets; 
and those which had been performed according their terms 
time later than six months from the date the dissolution said 
Pleasant Lake Land Company and distribution the assets thereof. 
After each subparagraph there scale percentages sliding down- 
wards varying per cent. more, dependent upon the period time 
that the dissolution and distribution accomplished from the date 
the agreement. 

the time the contract was entered into between the parties, 
was believed all parties that considerable sum, far excess 
$27,500, would become due from defendant assignor. The $27,500 
payment was included and not added the total consideration 
determined, stated the contract. was understood that 
defendant some future time was become treasurer the com- 
pany, Edward Ornstein, one the assignors. 

addition making the payment defendant and entering 
into the contract, defendant gave Ornstein the following undertaking: 


Edward Ornstein and Charles Stevenson have 
entered into agreement, dated May 1925, purchase among 
other things one hundred and twenty-five (125) shares the Pleasant 
Lake Land Company, and Charles Stevenson has already paid 
thereon the sum twenty-seven thousand five hundred ($27,500) 
dollars; now agreed and understood that the day that Charles 
Stevenson elected Treasurer said Company further pay- 
ment twenty-five hundred ($2,500) dollars will made. This 
twenty-five hundred dollar payment being part the further con- 
sideration set forth said agreement, and entered said 
agreement. 

May 1925. 

Charles Stevenson, 


This latter undertaking the subject the litigation the present 
ease and referred both the record and this opinion 
Exhibit 

Plaintiff’s assignor assigned Exhibit plaintiff for adequate 
consideration, and plaintiff brought suit against defendant recover 
the obligation therein set forth. claims the sum $2,500 
and interest. 

There question but that plaintiff the owner Exhibit 
and entitled such amount may due thereon. 
acted the best faith obtaining Exhibit gave full 
and valuable consideration for it. He, however, greater 


102 THE BANKING LAW JOURNAL 


rights before after becoming the Exhibit than his 
assignor had, and defendant did nothing that would estop him from 
denying liability Exhibit Exhibit lacks the essentials 
negotiable instrument; not certain the time payment. 
the event that defendant were never elected treasurer the 
Pleasant Lake Land Company, there would time specified for 
the payment Exhibit although the amount thereof might become 
due under the main agreement. Exhibit cannot considered 
independent promise pay. was dependent upon the main agree- 
ment, for distinctly states: ‘‘This $2,500 payment being part 
the further consideration set forth said agreement, and 
entered said agreement.’’ This last sentence, Exhibit plainly 
shows that was dependent agreement, and obvious that 
the additional sum $2,500 would not become due under the terms 
the main agreement, there was failure consideration the 
extent this amount. The rule, which was quoted with approval 
the case Folkerts Marysville Land Company, 236 Mich. 294, 297, 
210 231, follows: ‘‘Courts will not, and ought not to, 
construe covenants and agreements independent and still enforce 
performance the other party, unless there other mode con- 
struing the instrument, and unless clearly appears have been the 
deliberate intention the parties the time the instrument was 
executed. brief, the courts will construe covenants dependent 
unless contrary intention clearly appears. party should not 
pay out his money, unless can get that for which 
stipulated.’’ 

Eighteen months elapsed before defendant was elected treasurer 
the Pleasant Lake Land Company. Shortly thereafter the equivalent 
dissolution said company and distribution the assets was 
agreed upon. the time the hearing this case the lower 
court, almost years had elapsed since the date the agreement. 
This ordinarily would have been sufficient time which deter- 
mine just what should due from defendant under the main agree- 
ment. 

accounting took place during the trial the case, and was 
found that the total amount which would become due defendant from 
the Pleasant Lake Land Company was $22,472.07. was further 
claimed that after the accounting was discovered that number 
contracts had been assigned the Pleasant Lake Land Company 
payment mortgage, that the amount would reduced 
$1,300, and thus brought down $21,172.07. This amount, however, 
might through accounting the partnerships; but 
there proof how much, anything, might become due from 
said partnerships. 
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entering into the main agreement, chancery suit has been 
begun Mrs. Williams against assignor, reference 
the partnerships. The chancery file this case has been made 
exhibit the present case. The interlocutory decree, which part 
the chancery file exhibit, shows that plaintiff’s assignor has mis- 
appropriated himself moneys belonging the partnership and 
his own act has materially diminished the amount, there any, 
that will become due from said partnerships. has destroyed part 
the consideration under the main agreement. impossible this 
time, without the accounting this chancery suit, determine 
whether any amounts will realized from said partnerships, ac- 
cordance with the main agreement. 

The record shows that unless moneys are found due such 
partnership accounting, the $27,500 already paid defendant 
$6,327.93 excess the consideration that was receive the 
liquidation the Pleasant Lake Land Company. Plaintiff stated 
the trial this cause, regard the two small partnerships, that 
the partnership may show additional moneys 
Such additional moneys would have amount excess 
$6,327.93 before any amount would become due plaintiff. Sufficient 
time has elapsed since entering into the main agreement 
make very uncertain whether there will any such additional 
amounts due. The chancery suit which will definitely determine what. 
any, additional amounts will become due, now pending and should 
very shortly decided. This court cannot determine what the 
that suit will be. The record justifies finding that there 
was failure consideration for the $2,500 sued for, such 
threatened failure make doubtful whether there any con- 
sideration for the $2,500 sued for. The lower court held, and 
opinion filed reserved plaintiff the right begin suit again the 
event that the accounting the partnership suit should determine 
that any money over and above the $27,500 would become due. 

mere threatened failure consideration will not ordinarily 
good defense suit law, and the courts should very slow 
recognizing such defense. However, where the facts, the 
present case, indicate that plaintiff’s assignor his own act dimin- 
ished the consideration defendant was receive and the defendant 
has sustained the burden showing real failure consideration, 
with only mere possibility, dependent upon the the 
pending accounting suit, that such failure may not happen, the court 
was fully justified its conclusions. 

Should the plaintiff any time, now hereafter, believe that 
sufficient sum will due through said suit that 
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can recover Exhibit ‘lie amply protect himself. 
retain any benefits arising through the present suit, may, 
his option, any time within days from the time this opinion 
filed, motion, have order entered setting aside the judgment 
action and transferring this suit the equity side 
the court under section 12351, Comp. Laws 1915, suit for 
may held abeyance until the final determination accounting 
the partnership suit. Unless avails himself this right within 
said time, the judgment shall stand. 

With this modification, the judgment the lower court affirmed, 
with costs the defendant. 


GIFT CERTIFICATES DEPOSIT 


Zuber Erickson, Supreme Court North Dakota, 226 Rep. 510 


During illness preceding his death, Andrew Dufva delivered 
friend certain certificates deposit, telling his friend keep 
such for him. reply his friend’s question 
what should done with the certificates anything happened 
Dufva, Dufva replied, them, they are yours.’’ After 
Dufva’s death was held that the delivery the certificates 
deposit his friend constituted gift causa mortis and that the 
friend was entitled retain the certificates against the ad- 
ministrator Dufva’s estate. 


Action Zuber, administrator the estate Andrew 
Dufva, deceased, against Erick Erickson. Judgment for defendant, 
and plaintiff appeals. Affirmed. 

Mayer, Grand Forks, for appellant. 

City, for respondent. 


BURR, J.—The plaintiff, administrator the estate Andrew 
Dufva, deceased, seeks recover from the defendant possession 
five certificates deposit aggregating $2,500, claiming they belong 
the estate. The defendant says that Andrew Dufva during his last 
illness made him gift these certificates, and under 
which impressed the giver with expectation speedy death. 


NOTE For similar decisions see Law Journal Digest 
Edition) 464. 
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The only testimony offered was offered the defendant, and 
the close the case both sides moved for directed verdict. The 
trial court made findings and conclusions favor the defendant. 
From the judgment entered thereon the plaintiff appeals. There are 
twelve specifications error, but these are grouped around two main 
propositions—that the findings are not supported the evidence, 
and that the court erred its conclusions and finding the gift 
gift causa 

The court found: 


for many years prior the death said Andrew Dufva 
close friendship existed between the defendant, and the said Andrew 
Dufva, they having worked the railroad together the State 
Wisconsin about the year 1886, and about the year 1888 the 
defendant and Dufva filed land homesteads the County 
Benson, and State North Dakota, and they continued live thereon, 
and during all the time and the time the death the 
said Andrew Dufva such friendship continued exist between them; 
and that during the time they lived upon the homesteads they worked 
their lands together, and during the part the time lived together 
the same house, and after the defendant was married Dufva con- 
tinued live with the defendant and his family their home for 
part the time, and times when was not living with the de- 
fendant, the defendant and his family often prepared meals for him, 
and Mrs. Erickson helped care for him, did baking and washing 
for him the time his death.’’ 

the said Andrew Dufva still owned his homestead the 
time his death, and few years prior his death purchased 
house the town Bremen, Wells County, North Dakota, which 
place moved, and established his residence. The intimacy and 
friendship between Dufva and the Erickson family continued and some 
the Erickson family often called Dufva while lived Bremen, 
and continued furnish him with butter, eggs, bread and other pro- 
visions from their farm. 

the Erickson children attended school Bremen and 
while attending school made his home with Dufva, and helped 
eare for him.’’ 

Dufva died intestate, and has legal heirs the United 
States. And the time his death was the owner his homestead 
and the house Bremen and other property. And about one week 
prior his death was the owner and holder, and had his possession 
certain certificates deposit issued him the State Bank 
Bremen, and described follows: 


Cert. deposit dated February 1925, for 
Cert. deposit dated March 1925, for 300.00 
Cert. deposit dated April 1925, for 200.00 
Cert. deposit dated May 21, 1925, for 
Cert. deposit dated June 1925, for 
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for some time his death, Dufva was sickly and 
failing health, and about one week prior his death was his house 
Bremen with the defendant and his children, and was then about 
taken the Hospital New Rockford, Eddy County, North 
Dakota; and then realized that was seriously ill, and believed 
that death was imminent, and probably within short time, and that 
might not return from the hospital, and being fear and peril 
death, and then realizing that the sickness with which was then 
suffering might soon result his death, and while was his home 
with the defendant, and the defendant’s minor children, took the 
certificates deposit from adjoining room his house, and de- 
livered them the defendant, and then made statement the de- 
fendant that wanted him keep such for him, and 
upon question from the defendant what should with the 
certificates deposit anything happened thereto, Dufva replied 
‘Keep them, they are yours.’ 

was then and there the intention Dufva said time 
and place make gift the said certificates deposit praesenti 
the defendant Erickson become effective, however, only 
upon the death the said Dufva provided Section 5541 the 
Compiled Laws 1913, and said Erickson has since retained and has 
possession the said certificates deposit.’’ 


This not trial novo, and, even were examine the 
evidence, the findings fact would presumed and 
would ‘‘not disturbed unless shown clearly opposed the 
preponderance the evidence.’’ Baird Goforth, 805, 211 
587. See Andersen Resler al. (N. D.) 223 707, 710, 
where our decisions are collected. 

gift causa mortis defined sections 5541 and 5542 the 
Code (Comp. Laws 1913) follows: 


view Death Defined. gift view death one which 
made contemplation, fear peril death and with intent that 
shall take effect only case the death the giver.’’ 

Presumed. gift made during the last illness the 
giver under which would naturally impress him 
with expectation speedy death presumed gift view 


The burden upon the donee establish such gift. 
Ingham al., 268 Pa. 507, 112 85. The claim must sustained 
clear and satisfactory evidence every element which required 
constitute gift. Garner Bemis, Fla. 60, So. 426; Atchley 
Rimmer al., 148 Tenn. 303, 255 366, 1481; 
Stewart Tolar al. (Tex. Civ. App.) 250 274. Delivery 
the property must made the donee before the death the donor. 
Noble Garden, 146 Cal. 225, 883, Ann. Cas. 1001. This 
delivery must made with intent then and there make gift, 
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both the intent and delivery are essentiol. See Mangan, 185 
Wis. 328, 200 386. was not necessary have the donor 
indorse the certificates. the delivery which necessary con- 
stitute the transfer, and the lack indorsement may increase the 
difficulty proof, but the gift the gift the maker represented 
the indorsements, and therefore not essential have the in- 
dorsement. This the holding this court the Roseneau 
al. Merchants’ Bank al., 123, 216 335, where 
held ‘‘a certificate deposit payable designated payee 
order and not indorsed may the subject gift causa mortis.’’ 
See, also, Chase Redding, Gray (Mass.) 418; Parish Stone, 
Pick. 203, Am. 378. 

the claim the plaintiff, however, that the findings and the 
evidence show that there was real transfer title, because was 
the contemplation the donor that there was transfer only 
ease died. This not the finding the evidence. The plaintiff 
cites the case Basket Hassell, 107 602, Ct. 415, 
416, Ed. 500, where held that, ‘‘if the gift does not take 
effect executed and complete transfer the donee possession 
and title, either legal equitable, during the life the donor, 
testamentary disposition, good only made and proved 
this case the certificates deposit were indorsed the donor 
follows: ‘‘Pay Martin Basket one else; then, not till 
death. life seems uncertain. may live through this spell. 
Then will attend was held that this did not trans- 
fer the title; but was only case the donor died there was 
transfer. Thus the case cited not point for here the evidence 
and findings show that there was unconditional delivery and trans- 
fer title. The donor said: ‘‘Keep them. They are yours.’’ 
true section our Code (Comp. Laws 1913), makes such gift 
revocable case the donor recovers from his illness; but this does 
not affect the nature the gift. stated Gass Simpson, 
Cold. (Tenn.) 288, 294, (quoted Basket Hassell): ‘‘The donee 
vested with inchoate title, and the intermediate ownership 
him; but his title defeasible, until the happening the event 
necessary render This the situation here, and 
such contemplated our statute. There was limitation, 
qualification, restraint the authority the donee collect the 
money represented these certificates deposit even before the 
death the donor. was the finding and conclusion the trial 
court that the evidence showed gift causa mortis, and judgment was 
entered accordingly. 

This judgment correct, and therefore affirmed. 
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DEPOSIT PUBLIC MONEYS WITH GENERAL 
CASH BANK 


American Employers’ Ins. Co. Maynard, Supreme Court 
Michigan, 226 Rep. 686 


The treasurer township owned and conducted private 
bank which deposited tax money. The tax money was not 
placed separate fund but was deposited with the general cash 
the bank, which was augmented and depleted from time time 
during the course the business. The bank became insolvent and 
the time the insolvency the balance the general cash account 
was much less than the amount tax money which should have 
been hand. was held that while the tax money the hands 
the treasurer was impressed with trust there was nothing 
show that the balance the general cash account the time 
the insolvency consisted trust funds, and consequently the town- 
ship was not entitled trust against the general creditors 
the bank. 


Separate bills the American Employers’ Insurance Company 
and the Township Brady, Saginaw County, against Ray 
Maynard, administrator the estate James Sackett, deceased, 
heard together, and each which Julia Hoffman and others inter- 
vened. From the decree, plaintiffs appeal. Decree accordance with 
opinion. 

Argued before the Entire Bench. 

Humphrey, Grant Henry, Saginaw, for appellant American 
Employers’ Insurance Company. 

Charles Cheeney, Chesaning, for appellant Brady Tp. 

Crane Crane, Saginaw, for appellee Maynard. 

Stanley Quinn, Chesaning, for intervening appellees. 


J.—Separate bills were filed the American Em- 
ployers’ Insurance Company and the township Brady, Saginaw 
Michigan, impress trust certain funds belonging the 
estate James Sackett, deceased. The causes were heard together 
and will disposed one opinion. 

James Sackett owned and conducted private bank the 
village Oakley, Brady township, Saginaw county. April, 1924, 
was elected treasurer the township. The American Employers’ 
Insurance Company became surety his bonds. received the 


similar decisions see Banking Law Journal Digest (Third 
Edition) 133. 
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tax money, did not place separate fund, but deposited 
with the general cash the bank, which was augmented and depleted 
from time time during the course his general banking business. 
collected county and state money the amount $12,784.40. 
January, 1925, paid the county $7,000, leaving $5,784.40 due and 
unpaid the time his death February 1925. His estate was 
insolvent. The surety company paid this and proper 
assignment became subrogated the rights and interests the county. 
its suit, seeks recover the amount paid, the theory that 
trust fund the hands the administrator the Sackett 
estate. the same theory, the township seeks recover balance 
$4,009.55, which claims due for township taxes. the 
hearing, the judge found that the funds taxes 
were charged with trust, but denied recovery two grounds: First, 
because the funds could not traced and identified; and, second, 
because the court was without jurisdiction determine the 
status funds the the probate court. From the decree 
entered the plaintiffs have appealed. 

There doubt that the public funds the hands the 
treasurer were impressed with trust. The question is: Can the 
court find the funds, that the trust may enforced against general 
Board Fire and Water Commissioners Wilkinson, 


reached the conclusion that the funds the board the 
hands its treasurer constituted trust fund, remains ascertain 
whether can collected from the receivers. This involves questions 
law well fact. The theory upon which property taken from 
receiver, and paid beneficiary, that the court able find 
the hands the receiver property, its proceeds, which was held 
the insolvent, not his own absolute right, but charged with 
trust. such court equity will hold that not subject 
the claims other But when the fund received trust 
has been dissipated, that traced into some other specific 
property fund, the only remedy the beneficiary share equally 
with other 


the instant Mr. Sackett did not place the tax money 
special fund, drawn upon for the particular purpose which 
should have been devoted. was under legal obligation keep 
separate from other money the bank. did not so, but 
mingled with moneys received from other sources, and used his 
general banking business. Whether was entirely paid out the 
large part had been thus used, for when the administrator took 
charge the estate there was balance the general cash account 
but whereas, the amount tax money which should 


110 THE BANKING LAW JOURNAL 


have been hand was $9,793.95. the absence any proof the 
question, have right assume that the balance the general 
fund was trust money. such balance had been maintained 
amount equal greater than the amount the trust fund, there 
would arise presumption that the trust money had been kept intact. 
This presumption would justified the theory that man pre- 
sumed have acted honestly, and have paid out the cash received 
from other sources, rather than that which was committed him 
trust. Board Fire and Water Commissioners Wilkinson, supra; 
Sherwood Savings Bank, 103 Mich. 109, 352; Brady 
American National Bank, 120 Okl. 159, 250 1006. 

the instant case there can such presumption, for the teller 
the bank testified substance that there was never any intention 
keep the trust fund intact; that was deposited with the general 
and used the same way money received from other 
this record, cannot find the fund, and therefore cannot enforce 
the trust against the general creditors. 

other question requires discussion. decree will entered 
each accordance with this opinion. The defendants will 
have costs. 


FATHER ENTITLED SET OFF ACCOUNTS 
CHILDREN’S NAMES AGAINST DEBT 
BANK 


Wilbur Mortgage Loan Co., Supreme Court South Carolina, 149 
Rep. 262 


father opened bank accounts the names his children 
and deposited therein his own personal funds. retained con- 
trol the deposits and money could withdrawn only upon 
checks signed him alone. used the accounts for convenience 
providing for the children’s education and other necessities. 
The deposits were not the nature permanent fund which 
was allowed accumulate. was held that under these 
circumstances the father was entitled set off the deposits against 
his personal note held the bank, the deposits did not consti- 
tute trust funds. 


Suit Wilbur against the Mortgage Loan Company. Decree 
for defendant, and plaintiff appeals. Reversed and remanded. 


similar decisions see Banking Law Journal Digest (Third 
Edition) 356. 
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John Murray, Charleston, for appellant. 
Julian Mitchell and Ernest Visanska, both for 
respondent. 


the South Carolina Loan Trust Company, upon certain notes trans- 
ferred the Mortgage Loan Company (under the arrangement re- 
ferred parte Fant, Receiver, 147 167, 145 34), 
asking that the Mortgage Loan Company required said 
notes and return the collateral thereto pledged him. 

The South Carolina Loan Trust Company closed its doors 
December 16, 1926, and was taken over the state bank examiner, 
who was later appointed receiver. the proceeding referred 
147 167, 145 34, certain assets the bank were transferred 
the Mortgage Loan Company for the purpose liquidating the 
affairs the Bank. This proceeding fully explained the appeal 

the time the collapse the bank, held two notes 
Wilbur: (1) note dated December 13, 1926, due days, for 
$1,400, pledge certain stock the People’s National 
Bank and shares the Port City Bank; (2) note dated Decem- 
ber 13, 1926, due days, for $500, without collateral, but indorsed 
Wilbur. 

Both these notes were delivered the Mortgage Loan Company 
under the arrangement referred to; and between the date delivery 
and 23, 1928, Wilbur sundry payments upon the 
$1,400 note reduced the amount thereof, that there remained due 
the sum $261 that date; nothing having been paid him upon 
the $500 note. The collateral stock the People’s Bank was sur- 
rendered Wilbur; the other being retained. 

The petitioner alleged, and offered testimony tending show, that 
the $500 note was originally the joint obligation Wilbur and 
Wilbur, but that subsequent settlement between them the 
note was assumed Wilbur his personal obligation. This 
was put issue the respondent, but does not appear have 
been passed upon his honor his decree. 

the time the closing the bank, there were certain funds 
therein deposited Wilbur follows: 


Wilbur and Martha Wilbur 56.07 

$345.69 


The persons named were the minor children Wilbur. 
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Shortly after the closing said bank, the 24th day January, 
1927, the said Wilbur drew separate checks against each 
said accounts, payable South Carolina Loan Trust Company, 
aggregating $345.69, and supplemented the same his personal 
check upon People’s First National Bank Charleston, dated 24th 
January, 1927, the sum $154.31, payable South Carolina 
Loan Trust Company, aggregating $500, which transmitted 
the bank settlement the $500 note; other words, claimed 
the right set off the bank’s liability him personally upon these 
deposits against his liability the bank upon the $500 note. 

The Mortgage Company accepted the check $154.31 the 
People’s Bank and applied the $500 note, but refused accept 
the other checks, denying Wilbur’s right set-off. The appeal 
turns upon the validity Wilbur’s claim set-off; 
should allowed, the note will have been paid, and the peti- 
tioner, upon the payment the balance due upon the $1,400 note, 
$261, which has been tendered and refused, will entitled 
cancellation both notes and return the pledged collateral; 
otherwise not. 

The matter was heard his honor, Judge Townsend, upon the 
petition, the return, the traverse the return, the reply the 
traverse, and testimony taken before him. filed decree, dated 
April 25, 1928, denying the claim set-off and rendering judgment 
against Wilbur for the balance the $1,400 note, $261.09, with 
interest from March 22, 1926, and for the balance the $500 note, 
$337.50 with interest from March 14, 1927, each the rate per 
cent. per annum and with per cent. per attorney’s fees. From 
this decree Wilbur has appealed. 

There was testimony the contrary, and assume 
true, that the $500 note became the personal obligation 
Wilbur; that the funds deposit were the personal funds 
Wilbur, and were carried the manner indicated for his convenience, 
and for the purpose simplifying the handling the same 
separate designations; that this was money deposited from time 
time his own accord for the purpose utilizing for the 
children’s education, any necessity that might arise; that put 
the names the children because wanted build the accounts 
for them, and that had entire control over the money; that the 
money could withdrawn upon checks signed him alone; that, 
indicated the withdrawals against each account, these deposits 
were not the nature permanent fund which was allowed 
but were more the nature accounts for 
current uses. 

His honor Judge Townsend held that the deposits Wilbur 
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(indicated have been made for the benefit his children, 
tively) constituted trust funds which they were the beneficiaries, 
and that that which was due them could not used set-off 
Wilbur against his liability upon the $500 note. his 
honor’s premises are correct the deposits constituting trust funds, 
his conclusion very probably inevitable; otherwise not. 

The deposits were recognized subject the checks 
Wilbur; the accounts were made deposits made and checks 
drawn him; one case the deposits were $437.24 and the with- 
drawals $381.17; another, $1,046.11 and $938; another, $1040.73 
and $910—showing that the deposits were not intended 
manent accumulating, but subject the individual checks 
Wilbur, recognized the bank the depositor. are satisfied 
that the arrangement was merely one convenience, and not intended 
the establishment trust fund. 

Probably the leading case the subject Cunningham Daven- 
port, decided the New York Court Appeals 1895, reported 
St. Rep. 641. that case appears that one John Cunningham, 
having had, prior 1881, certain funds deposit his 
the Bowery Savings Bank New York, that year transferred said 
funds from his own account new account, entered the books 
the bank the credit ‘‘John Cunningham, trust for Patrick 
Cunningham, his Patrick Cunningham, the alleged bene- 
ficiary, died April 14, 1890. The funds referred remained intact 
from the date the deposit the 17th day April, 1890, three 
days after the death Patrick Cunningham, when John Cunningham 
surrendered the bank his deposit book and had the account trans- 
ferred his own The suit was the administrator Patrick 
Cunningham against John Cunningham for the recovery the 
amount deposit the said account and interest. its 
opinion the court reviewed and distinguished number the earlier 
New York cases, and quotes from the case Beaver Beaver, 117 
following: 


may justly said that deposit savings bank one 
person his own money the another with 
intent the part the depositor give the money the other. 
But does not, think, itself, without more, authorize affirma- 
tive finding that the deposit was made with that intent, when the 
intention, and the depositor received the time pass book, the 
possession and presentation which, the rules the Bank, known 
the depositor, made the evidence the right draw the 
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Judge Andrews, pointing out various motives that impel depositors 
open accounts the credit third parties fictitious persons, 
with intention divesting themselves ownership, continues 
follows: 


are inclined think that infer gift from the form 
the deposit alone would, the great majority cases, and especially 
when the deposit was any considerable amount, impute intention 
which never existed, and defeat the real purpose the depositor. 
The relation father and son does not, this case, think, 
strengthen the case.’’ 


The opinion continues follows: 


think the reasoning this opinion equally applicable 
case presenting the question whether trust created opening 
account the name of, trust for, third party. The doctrine 
laid down this court the previous cases, amounts this: that 
the act depositor opening account savings bank 
trust for third party, the depositor retaining possession the bank 
book, and failing notify the beneficiary, creates trust the de- 
positor dies before the beneficiary, leaving the trust account open and 
unexplained. 

the intent can strengthened acts and declarations the 
depositor his lifetime amounting publication his intent, 
more satisfactory case made out; but not absolutely essential, 
the absence explanation, where dies leaving the trust account 
existing. 

the case bar have state facts every way dis- 
tinguishable from the cases heretofore passed upon this court. 
John Cunningham, the depositor, alive, denying the trust, and seek- 
ing his old age hold his own money against the administrator 
his deceased brother, the beneficiary under this alleged trust. 

case was tried Special Term. The record does not con- 
tain the and the findings fact are conclusive. The find- 
ings show, already stated, that this was transaction between 
John Cunningham and the Bowery Savings Bank; that the depositor 
first opened the account his own name, then changed his 
own name trust for his brother, then changed back his own 
name, three days after the death the alleged beneficiary; that the 
depositor all times retained possession the bank books repre- 
senting these accounts until delivered the bank; that Patrick 
Cunningham, the brother, was not informed the account; that John 
never received any money from Patrick; that John claims never 
have intended give the money represented the account Patrick, 
nor have ever intended for his benefit. 

this full and complete explanation the living de- 
positor his intentions this matter. The learned trial judge uses 
this language his opinion, viz: ‘An intention not give his 
brother inconsistent with his act and the fotm his deposit, and 
his evidence insufficient, mind, what would otherwise 
the legal effect without some explanations the reasons for making 
the deposit the form did.’ 
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think was quite sufficient for the depositor state, 
did, that did not intend create trust, and never intended 
give his brother the money. was not upon disclose his 
reasons for opening the account trust for his brother. have 
presented here the case man who takes his own money, and de- 
posits his own eredit trust for another, making disclosure 
publication the trust, treating apparently mode trans- 
acting his own business, and then survives the proposed beneficiary. 

are opinion that such transaction does not create trust. 
There are sufficient declarations from which 
court equity can spell out trust even, under the liberal rule 
the creation trusts personal property, which holds formal 
written agreement particular form words necessary. 

death the beneficiary three days before the trust account 
was closed urged reason why this alleged trust should sus- 
account, now explained, did not create trust.’’ 


Walsh Bank, 106 Misc. Rep. 628, 176 418, was 
held that deposit one person his own money, his own name 
trustee for another, standing alone, does not establish irrevocable 
trust during lifetime depositor, but tentative trust merely, 
revocable will until depositor dies completes gift his lifetime 
some unequivocal act declaration, such delivery passbook 
notice beneficiary. 

was held that deposit the depositor’s name trust for another 
his own funds, standing alone, does not establish irrevocable 
trust during his lifetime, but tentative only, unless becomes irre- 
death some definite act. the same effect are the 
Beagan’s Estate, 112 Rep. 292, 183 941. 

Blackstone Canal National Bank Oast, 218, 121 
223, held that the form deposit not conclusive 
whether was trust fund for the benefit another, but the test 
the intention with which the deposit was made. 

Frank Heimann, 302 Mo. 334, 258 1000, was held 
that father’s statements, when opening account, naming himself 
trustee for his daughter, and subsequently that wanted build 
fund for his infant daughter, that would nest egg for her, 
lated the future then accumulating, and hence create merely 
executory, revocable trust. 

Willard Willard, 103 Mise. Rep. 544, 170 886, 
was held that, where woman deposited $500 bank, her own 
name, trust for her nephew, she had the right withdraw the 
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entire fund, and thus destroy -the tentative trust her lifetime, 
she desired. 

415, was held that the form checking account not itself 
sufficient establish depositor’s intent create trust for another. 

the case Hall’s Estate, 154 Cal. 527, 269, was 
held that, where the evidence was insufficient establish gift inter 
vivos money deposited bank, order that the depositor the 
bank might declared trustee thereof, the money must have been 
deposited with intent create trust. 

Hemmerich Union Dime Sav. Inst., 205 366, 
499, Ann. Cas. 1913E, 514, was held that whether trust created 
savings bank deposit, and, so, the terms the trust, depend 
upon the intention the depositor. the same effect Thomas 
Bank, Mise. Rep. 308, 130 810. 

Cleveland Hampden Sav. Bank, 182 Mass. 110, 
27, was held that one making deposit bank, declared the 
bank book trust for another, does not thereby create trust, 
had not the intent doing so. 

savings bank the depositor’s own name trustee for his son, 
the absence evidence any intent his part except 
ease his death. 

Bartlett Remington, 364, was held that fund 
deposited savings bank trust for who neither party 
nor privy thereto, retaining its title and control, held upon 
executory trust. 

that the fact that one deposits his money bank another’s name, 
but subject the depositor’s order, without notice the other party, 
and retains control the fund, not sufficient evidence inten- 
tion create trust. 

Weber Weber, How. Prac. (N. Y.) 255, was held that 
the mere fact that father deposited his earnings savings bank, 
his own name, trustee for his children severally, sums draw 
the largest interest, held not create such trust their favor 
enable them take the same from his control. 

Am. St. Rep. 531, was held that trust cannot implied from 
mere deposit bank one person his own money the name 
another. 

711, was held, quoting syllabus: ‘‘An trust not 
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established the deposit one’s own funds his own name 
savings bank trust for another, where the depositor retains posses- 
sion the deposit book and control the deposit, does not notify the 
beneficiary the act, and deals with the account his own, with- 
drawing entirely his lifetime.’’ 

very nice question would arise, could held that the de- 
posits were the credit Wilbur trustee, whether, not- 
withstanding that relation, the trustee could still claim the right 
set-off. The question arose the Hanson Bank 
Grange (Ga. App.) 147 124, where was decided favor 
the right, upon the ground that, the trustee was personally re- 
sponsible the beneficiary, was the latter’s advantage that the 
set-off allowed; the one case would get 100 per cent. his 
money recourse the trustee, while the other would get only 
percentage out the insolvent estate. See, also, the case 
Funk Young, 138 Ark. 38, 210 143, 79, and annota- 
tion. find the facts different the case bar, not 
necessary express opinion upon this possible phase some 
other case. 

The judgment this court that the decree appealed from 
reversed, and the case remanded for further proceedings consistent 
herewith. 


BANK NOT ENTITLED APPLY TRUST 
FUNDS DEPOSITOR’S INDEBTEDNESS 


Fidelity Nat. Bank Oklahoma City Copeland, Supreme Court 
Oklahoma, 280 Pac. Rep. 273 


The plaintiff authorized loan company procure loan for 
him, and the sold the plaintiff’s note and mortgage, 
accepting draft for the proceeds. This draft the loan company 
deposited bank which was indebted, and sent the 
plaintiff check for the amount thereof. Before the check was 
presented the bank, learning the loan company’s insolvency, 
the company’s account and the amount therein 
the amount the company owed the bank. The company’s indebted- 
ness was that time due. When the check was presented 
was dishonored. The plaintiff brought suit recover the amount 
thereof. was held that the bank was liable for the reason that 
the deposit the draft the loan company constituted deposit 
trust funds and the bank did not have the right apply such 
funds against the loan company’s indebtedness, even though the 


similar decisions see Banking Law Journal Digest (Third 
Edition) 587. 
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bank had notice the trust, it.appearing that the bank had not 
changed its position any way reason the deposit nor 
suffered any detriment reason thereof. 

Oklahoma statute giving banker lien upon all property 
his hands belonging customer for the balance due from 
such customer was held not give the defendant bank lien 
the trust funds for the reason that property held customer 
trust for another not property belonging the customer within 
the meaning the statute. 


Action Newton Copeland against the Fidelity National Bank 
Oklahoma City. Judgment for plaintiff, and defendant appeals. 
Affirmed. 

Stuart, Cruce Franklin, Oklahoma City, for plaintiff error. 

Beets, Wetzel, and Walter Marlin, all Oklahoma 
City, for defendant error. 


ANDREWS, plaintiff error was the defendant the 
trial court, and defendant error was the plaintiff the trial court, 
and they will referred here. 

Plaintiff offered evidence agreed statement facts. The 
defendant offered evidence the testimony one witness. 

The court rendered judgment the agreed statement facts 
and oral testimony, and found generally favor the plaintiff, and 
awarded the plaintiff the sum $1,492.12, with interest thereon 
the rate per cent. per annum from the 10th day May, 1923. 

The testimony shows that the plaintiff made application the 
Collins Investment Company, corporation, for loan his 
farm Carter county the sum $1,500. The written application 
contained the following language: ‘‘I hereby appoint the 
Collins Investment Company, attorney, irrevocably, for and 
name, place and stead procure this loan from any person 
corporation; principal and interest payable such place lender 
may direct; said Attorney being hereby authorized re- 
ceive and transmit funds for the payment interest prin- 
cipal said loan may from any cause from time time become 

The company had for long time been engaged the farm loan 
business Oklahoma City, its business being that loan broker, 
that is, taking applications for farm loans and negotiating the loans 
divers and sundry persons. 

The loan company sold the plaintiff’s note and mortgage, and re- 
ceived therefor $1,489.25 draft payable the loan company, 
which draft was deposited, with other items, the loan company, 
the defendant bank, and the same date the loan company sent 
the plaintiff check for the sum $1,490.12, which was the amount 
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due the plaintiff after deducting some expenses. When the check 
was presented the defendant bank, the account had been 
and the check was protested, and protest fees was charged. The 
plaintiff did not receive his money, and brought this suit for the re- 
covery thereof. 

Before the transaction between the plaintiff and the loan company, 
the loan company had borrowed from the defendant bank the sum 
$30,000, which was not due the time the plaintiff’s check was 
presented for payment. The $30,000 note provided: bank 
the legal holder hereof hereby authorized and empowered any 
time apply the payment any obligation, liability liabilities, 
whether the same due not the undersigned said bank 
the legal holder hereof, whether now existing hereafter contracted 
and whether not then due whether now held 
acquired said bank, all property, real and personal every kind 
and description, including balances, credits, collections, moneys, drafts, 
checks, notes, bills accounts, whether hand transit the 
That note was the first business transaction between 
the loan company and the defendant bank. The bank furnished the 
money, and the loan company deposited the bank, and that ac- 
count continued with additions and withdrawals the time was 
closed hereinafter set out. 

The defendant bank learned the the loan com- 
pany, and applied the balance hand the loan company’s account 
the indebtedness tha loan company the bank, thereby closing 
the This happened after the issuance the check from the 
loan plaintiff and before its presentation the bank. 
the time the account was closed, there was balance deposit 
excess the amount the check. 

This comes here appeal seven assignments error 
which are presented the defendant’s brief under four heads, and 
will them the order presented. 

The money sued for was not trust fund. Fidelity 
Co. Rankin, Okl. 124 71, this court held: ‘‘If 
party mixes trust funds with his own, the whole will treated 
trust property, except far may able distinguish what 
his. This doctrine applies money deposited 

The loan application, the note, and the mortgage all constituted 
one contract. Chas. Knox Oil Co. 101 56, 
223 880. Under those instruments clear that the loan com- 
pany, acting agent for the plaintiff, procured for the plaintiff 
loan out which the plaintiff was entitled $1,490.12. This sum 
was the property the plaintiff. When the loan company deposited 
the defendant bank remained the property the plaintiff. 
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was said Pollack Leonard Braniff, 112 Okl. 276, 241 158: 
depositing trust money bank, although creates the 
relation debtor and creditor between the bank and the depositor, 
does not change its character, relieve the deposit from the trust. 
not the identity the form, but the substantial identity the 
fund itself, which the important And: ‘‘Equity will follow 
trust money through any number transmutations and restore 
the owner long can identified its original substituted 
form.’’ There question but that this money was the property 
the and constituted trust fund the hands the de- 
fendant bank. 

the fund was trust fund, notice the bank essen- 
tial element plaintiff’s case. This fully answered the state- 
ment that directly contrary the decisions this court. 

The statutes Oklahoma, section 7434, 1921, reads: 
banker has general lien, dependent possession, upon all property 
his hands belonging customer, for the balance due him from 
such customer the course the This was adopted 
this state from the Territory Oklahoma. 

Section the Schedule the Constitution provides: All laws 
the Territory Oklahoma the time the admission 
the State into the Union, which are not repugnant this Consti- 
tution, and which are not locally inapplicable, shall extended 
and remain the State Oklahoma until they expire 
their own limitation are altered repealed 

Section 7434, supra, identical with section 3212 the Statutes 
Oklahoma 1893. That section was under consideration the Terri- 
torial court Winfield National Bank Okl. 493, 
229. that case ‘‘the Winfield National Bank had know- 
ledge that the defendant claimed any interest the check until after 
the Farmers’ Merchants’ Bank had failed, proceeds the 
check had been That court said: ‘‘We are the opinion 
that, even though the Farmers’ Merchants’ Bank was 
the books the Winfield National with the amount the check, the 
defendant error entitled recover the check, the proceeds 
thereof,—the same having been collected after the failure the 
Farmers’ Merchants’ Bank, unless the Winfield National parted with 
present consideration without any knowledge who was the 
true owner the check, suffered balances due from the Farmers’ 
Merchants’ Bank remain unpaid, and the check either wholly 
partially influenced the extension payment. Wilson Smith, 
How. [U. 763, Ed. 820. 

And section 3212, supra, concluded: ‘‘But this 
section only gives banker lien the property belonging the 
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customer the bank, which the bank’s possession. the prop- 
erty not fact the property the customer, then the bank has 
lien, unless received for value, reason thereof extended 
payment existing debt.’’ 

After statehood this principle was under consideration Shawnee 
National Bank Wootten, Okl. 425, 102 714, and the court 
stated the issue follows: ‘‘The claim that the bank makes 
that having received accordance with the terms its private 
contract with Beatty Stubbs, and having applied without actual 
notice plaintiffs’ rights pay the debt owed its customers, 
keep after learning that did not belong its customers 
and did belong plaintiffs. not claimed the bank that 
was misled plaintiffs delivered securities account having 
received this money; but evidence that was deposited just 
other deposits were made, this account under this contract, 
these parties, that the same was largely overdrawn the time was 
deposited, and that continued overdrawn until the time 
when was finally concluded month more 

The court said: ‘‘The situation presented the contract and the 
foregoing evidence our minds takes this case out the rule de- 
the Forbes First National Bank [21 Okl. 206, 
785], supra, because the special character the transaction 
and the fact that, under the contract between the defendant and 
its customers, was not entitled money this 
receipt payment was not within the contemplation the parties. 
The verdict the jury, under the uncontradicted evidence favor 
plaintiffs, was and fact the only one which would 
have been justified coming.’’ 

This rule particularly applicable the facts this for 
the testimony the president the defendant bank shows that the 
fund this was not one those within the contemplation 
the parties. That witness testified: ‘‘We had knowledge but what 
they told us, that they were paying out loans they made them 
and later sending the papers the East and selling the paper and 
said there was period usually from ten twenty days before 
they got the money back and they needed this $30,000.00 for re- 
volving fund.’’ From this testimony clear that the bank never 
receiving anything other than replacement the re- 
volving fund money used for the purchase loans. The bank 
never any time contemplated that would receive the proceeds 
loans belonging borrowers and for which the loan company had 
never paid. 

Neither Winfield National Bank supra, nor Shawnee 
National Bank Wootten, supra, have been overruled. 
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The failure the Collins Investment Company resulted 
three cases being filed the district court Oklahoma and 
which were appealed this court. The first these decided was 
Zollinger al. First National Bank, 126 Okl. 182, 259 141, 
decided April 1926. that case the trial judge sustained de- 
murrer the evidence the plaintiff. this court the plaintiffs 
error the conclusion their brief prayed that the case re- 
versed and sent back, with directions grant new trial and submit 
the question notice the jury. This court that case said: 
the bank sustained loss the deposit the money that was 
pay off the mortgages. Its loss, any, was occasioned its own 
act loaning the Collins Company $40,000, collateral security 
face value more than $71,000, upon which they failed realize 
the full the note, according the testimony the vice- 
president the bank, and the plaintiffs did not enable the defendant 
sustain any loss induce regard true that which was 
untrue, mislead the bank when made the loan the Collins In- 
vestment Company. Under the great weight authorities, the 
bank had notice knowledge the method business the Collins 
Investment Company, and had more than sufficient funds pay this 
when presented, the bank would liable, and the question 
knowledge notice being one fact for the jury, the court erred 
sustaining the defendant’s demurrer the evidence, 
and the judgment the court therefore reversed and remanded, 
with directions grant the plaintiffs new trial.’’ other words 
the court gave the plaintiff error all the relief that the plaintiff 
error prayed for. are unable say what would have been the 
decision had judgment for plaintiff been prayed for this court. 
the brief the plaintiff error this case urged that 
this Zollinger opinion modifies the Brady opinion, but that not true, 
for the opinion Brady American National Bank, 120 Okl. 159, 
250 1006, was not rendered until May 25, 1926, and con- 
struction said that prior opinion modified subsequent one. 
Brady American National Bank, supra, the same trial judge had 
rendered judgment for the defendant, and this court the plaintiff 
error her petition error prayed that the judgment re- 
versed, vacated, set aside, and held for naught, and that judgment 
here rendered favor the plaintiff error. Judgment was 
rendered this court. that case the bank contended that the 
decision the trial court was contrary the holding majority 
the This court said: ‘‘Whether majority the courts 
have adopted the rule contended for the defendant error not 
important; such rule has not been adopted this jurisdiction, and 
think wrong applied the rule adopted 
Shawnee National Bank Wootten, supra. 
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was said that case, this court will not count the decisions 
order determine which rule the majority follows. sufficient 
for say that the rule announced Oklahoma that stated 
Brady American National Bank, supra. was said that 
‘‘Our conclusion is, that where trustee deposits money belong- 
ing cestui que trust in: his own name bank, remains the 
property the cestui que trust, and that the lack notice the 
bank the trust character such deposit unimportant, unless, 
reason the lack notice and relying upon the depositor’s 
apparent ownership the fund, the bank has changed its position 
its injury. The following authorities support this conclusion: 
Bolles Banking, vol. page 501, see. 18; Shotwell Sioux Falls 
Savings Bank [34 109], 147 288 [L. 1915A, 715]; 
Union Stock Yards Nat. Bank Campbell Neb. (unof.) 72] 
608; and Fulton National Bank Hosier [C. A.] 295 
611.’’ 

true that First National Bank Dunean, 127 Okl. 226, 260 
491, the rule Brady American National Bank, supra, 
and states that the decided weight authority the contrary, 
but does not overrule Brady American National Bank, supra. 
The plaintiff therein granted the same relief though the rule 
Brady American National Bank, supra, had been applied. 

First National Bank Dunean, supra, with the 
rule announced Brady American National Bank, supra, the same 
that extent overruled. 

urged the plaintiff error that banks cannot operate 
under this rule, answer which call attention the fact that 
banks are operating under such rule South Dakota, Indiana, 
Michigan, Minnesota, and other states. 

But, that may, not for this court broaden 
statutory lien. was said this court Harriss Parks, 
197, 187 470: 


lien can only created with the owner’s consent; 
that is, contract, expressed implied, with the owner the 
property with someone him duly authorized, without his con- 
sent the operation some positive rule law, statute. 
Cye. 663. 

liens, however, have been looked upon with jealousy, 
and generally will only extended cases expressly provided for 
the statute, and then only where there has been strict compliance 
with all the statutory requisites essential their creation and exist- 
ence. Cyc. 


the rule herein announced works any injustice, due the 
actions the Legislature rather than that this court. Section 7434, 
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supra, limits the lien the bank the property its hands ‘‘be- 
longing customer.’’ that statute not broad 
permit banks Oklahoma operate, then for the Legislature 
broaden rather than for this court judicial opinion legislate 
for relief the situation. Certainly this court should not construe 
the language, customer,’’ property that 
does not belong the customer but that held the customer 
trust for another. 

Was there notice the defendant bank the trust? 
deem unnecessary pass upon the effect the evidence with 
reference this question, think immaterial under the 
facts shown whether there was any notice the bank not. The 
evidence shows that the bank made this loan $30,000; that before 
the loan matured plaintiff’s money was deposited that bank the 
loan company the name the loan company; that the bank never 
extended any credit, changed its position, parted with anything, 
suffered any detriment reason the plaintiff’s money having been 
deposited that bank. Under these conditions immaterial 
whether the bank had notice not. 

The bank relied upon this deposit. There evidence 
this record support this heading. 

The proceeds the check had been dissipated. examina- 
tion the evidence discloses that the balance this from 
the time the deposit this fund until the account was closed out 
the bank was always excess the amount the deposit. The 
withdrawals are presumed from the funds the depositor, 
leaving, possible, the trust fund intact. Brady American Na- 
tional Bank, supra. Kansas Flour Co. New State Bank, 
124 Okl. 185, 256 the rule announced was: ‘‘Where trustee 
his beneficiary’s money with his own, and then invades 
the common store, will presumed have used his own money 
first; the law presuming that does right rather than 

And First State Bank Bristow al. O’Bannon, 130 
206, 266 472, the court said: Where trustee commingles his bene- 
ficiary’s money with his own, and then invades the common store, 
will presumed have used his own money first; the law presuming 
that does right rather than 

The plaintiff herein authorized agent engaged the brokerage 
business procure for him loan his land. The agent procured 
the loan and deposited the proceeds its own account bank 
which was indebted. once sent the plaintiff check that 
for the amount due the plaintiff. Before that check was 
presented the bank for payment, the bank learned the insolvency 
the loan closed the loan company’s account, and 
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the amount therein the amount the loan company owed the bank 
which was not yet due. The bank did not change its position reason 
the deposit this trust fund, and suffered detriment reason 
said deposit. The amount the deposit the time the account 
was closed was excess the trust fund. The fact that the bank 
knew nothing the trust fund immaterial. The plaintiff entitled 
recover, and the judgment the trial court affirmed. 


SELLER MUST BEAR LOSS WHERE BANK 
FAILS CHARGE BUYER’S ACCOUNT 
WITH DRAFT 


Scott County Milling Co. Weems, Supreme Court Arkansas, 
Rep. (2d) 1027 


The plaintiff corporation, dealer grain, sent drafts for the 
price grain shipped the defendant the defendant’s bank. 
This was not done the request the defendant but the 
plaintiff’s initiative. bank was the habit charging the 
amounts drafts the defendant’s account and remitting the 
plaintiff. short time before the bank closed the plaintiff sent 
draft which the bank failed charge the defendant’s account. 
After the bank was closed the plaintiff brought suit recover 
the amount the draft from the defendant. was held that the 
plaintiff could not recover for the reason that the bank was the 
agent and not the defendant’s and therefore the bank’s 
failure perform its duty charging the amount the draft 
the defendant’s account was chargeable the plaintiff. 


Action the Seott County Milling Company against Weems 
and another. Judgment for defendants, and plaintiff appeals. Affirmed. 

Bailey Bailey, Sikeston, Mo., and Cooley Adams, Jones- 
boro, for appellant. 

Waskom, Marked Tree, for appellees. 


MEHAFFY, J.—The appellant, Missouri corporation, engaged 
the production and shipping, wholesale, flour, grain, and kindred 
feed stuffs. Two more years prior March 1927, had dealt 
with the appellee, who was engaged the mercantile ‘business 
Rivervale, Poinsett County, Ark. Shipments had been made from 
appellant appellee lots. The cars shipped were con- 
signed Rivervale, Ark., and from shipments were made 
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each year. the beginning relations appellant asked appellee 
where did business, and appellee told him the First National 
Bank Lepanto. Thereafter, drafts were drawn appellant for 
each shipment with bill lading attached through the First National 
Bank Lepanto, Ark. All these drafts had been regularly and 
promptly paid except the one here controversy. 

When the draft and bill lading reached the bank, the bank would 
notify the appellee, would and get the bill lading, and the 
bank would charge the amount appellee’s account and remit 
appellant. Appellee never gave check and never gave money pay- 
ment draft, but directed the bank always when received bill 
lading charge the draft his account. Appellee had, all times, 
more than enough money pay the draft question, and there was 
all times more than enough cash the bank pay the draft. The 
draft controversy amounted $865.10. When the bill lading 
and draft came for the shipment February 14, 1927, member 
the firm appellee called the bank the phone and directed them 
deliver the bill lading George Reed for appellee, and directed 
the bank charge the draft the account Weems Son. 
This was what was always done; the bill lading was delivered and 
the received appellee. 

The records the bank not show that appellee’s account was 
charged with the draft and not show that the draft was marked 
paid, and the bank never remitted appellant. The bank had never 
required check formal order from appellee charge his account 
with the amount the drafts and deliver the bill lading. They 
treated the draft check. When the shipment involved this 
suit was made February 14, 1927, the bank received the following 
letter from the appellant: ‘‘Please find our draft No. 3564 for $865.10, 
drawn Weems Son. are handing you this item our 
agent only collect and hold the funds collected trust from and 
accounted for and not mingled with any other funds; 
but when collected held you our trustee until paid us. 
Please remit St. Louis, New York Chicago 

The bank was closed March 1927, and appellant demanded 
payment the amount the draft from appellee and payment was 
refused. Suit was brought the court asking judgment for 
the amount the draft for the goods shipped and appellees answered, 
denying the indebtedness and alleging that the bank was the appellant’s 
agent and that there was, all times, sufficient money the account 
the appellee pay the draft and that appellant could not recover 
loss caused the neglect its agent. 

the close the testimony both parties requested the court 
direct verdict their favor, and the directed verdict 
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favor appellee, and judgment was entered accordingly. Appellant 
filed its motion for new trial, which was overruled, and appeal 
prosecuted this court. 

Appellant states that the question here presented whether the 
drawee liable the drawer for the amount the draft when the 
bank which was sent for collection drawee’s suggestion, not 
his request, fails remit the proceeds, charge the drawee’s account, 
mark the draft paid, any other act indicating payment after the 
attached bill lading was surrendered, and before the bank’s doors 
were closed days thereafter. not agree with appellant that 
the draft was sent the bank for collection appellee’s suggestion. 
the contrary, the undisputed proof shows that appellee made 
suggestion request about the sending the draft whom was 
sent, but the appellant simply asked appellee where appellee did 
business, and was told that appellee did business the First 
National Bank Lepanto. The appellee had never, any time, 
far the proof this case shows, made any suggestion request 
that the drafts sent the bank Lepanto. The appellant made 
the bank its agent when inclosed the draft and bill lading; 
stated the bank that the draft was handed agent appellant 
only collect and hold the funds trust and accounted 
for appellant and not mingled with any other funds, but when 
held trust trustee for appellant. Appellant did 
not communicate with appellee, but communicated with the bank, its 
agent. 

earnestly insisted that agent having for collection obliga- 
tions due its principal can receive only money payment, unless 
otherwise directed, and that these principles apply banks holding 
drafts for collection. agree with the appellant that this the 
general rule; but the instant case has application, because the 
appellant constituted the bank its agent, sent the bill lading and 
draft its agent just had for more than two years, and the 
bank delivered the appellee the bill lading just had each 
month for more than two years, and was directed charge appellee’s 
account with the amount the draft. When the draft and bill 
lading the bank and the bank delivered the bill lading 
appellee appellee’s direction charge the amount his account, 
having ample funds pay the draft, this was appropriation 
appellee’s funds the bank the amount the draft. Appellee not 
only did all that ever did when received bill lading, but all 
that could expected do. 

The cashier the bank testified that they always treated the drafts 
checks, and that the appellee never paid either money check, but 
that was always handled just was this instance. The bill 
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lading would delivered and would order the bank 
charge his account with the amount. 

the trial the case the court asked Weems the following ques- 
tions: 


Mr. Weems, how came them draw these drafts through the 
First National Bank Lepanto? Mr. Bowman said that was his 
way doing business, and preferred that way. 

How came them select the First National Bank Lepanto? 
Well, they asked where did business and told 


ae 


Johnson testified that had been the banking business 
for years, and the custom treat draft under the 
stances this case check; serves both check and receipt. 

Weems, one the appellee’s testified: just went 
the bank and called for the bill lading and they would hand the 
bill lading and charge the draft and the draft would come 
out exactly check. never did pay for with money. They 
would charge just like they would statement and the draft would 
like check the end the month.’’ 

The witness identified monthly statements received from the 
First National Bank Lepanto with draft attached each one 
showing the several drafts have been used and treated checks 
for the items charged said ledger sheets. 

Minnie White, the cashier the bank, testified that she did not 
remember ever having check from Weems, but they used draft 
check and charged his account. The bank did not require 
written order from him, but used draft, and that all 
these drafts were used just check, and the bank regarded them 
checks. 

Weems also testified that gave them orders, and that had 
standing authority pay the drafts when they delivered him the 
bill lading. 

This bank was selected appellant; the method making the 
shipments, sending the draft and bill lading this particular 
bank was selected appellant, and appellee had nothing with 
except the bank, get the bill lading, and order his account 
charged with it. the sending the draft controversy, the 
appellant wrote letter expressly stating that the draft was sent 
the bank its agent. Appellant selected the bank; was acting for 
appellant under appellant’s directions. had authority act for 
appellant, and think appellant bound its actions. true 
that ordinarily the bank which paper sent for collection the 
agent for the payee, but this instance the appellant selected the 
bank named its representative and delivered the bill lading and 
presented the draft and received payment, and the appellee paid 
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the usual way, that is, directed the bank charge his account with 
it; and not think possible find any basis which rest 
holding that the bank was the agent for the appellees, that 
acted dual capacity. Appellee, most, simply acquiesced 
appellant’s selection the First National Bank Lepanto, and this 
acquiescence the selection made the appellant did not constitute 
the bank Lepanto the appellee’s agent. 

involving question very similar the question this 
case was decided the Supreme Court Mississippi, and, among 
other things, the court said: ‘‘The bank which check sent for 
collection the agent the holder the check for the purpose 
making the collection, and the payment such check absolves the 
drawer from further liability thereon, when check received 
for collection the bank which drawn, and the drawer then 
has sufficient funds deposit with such bank with which pay the 
check, the drawer will discharged from further liability the 
although the bank fails pay the amount the check the 
holder thereof from whom was received, notwithstanding the bank 
may then insolvent, provided was then open for business and 
does not appear that, the event the check had been presented 
another collection agent, would not have been paid.’’ Marine 
Bank Trust Co. Triplett, 149 Miss. 274, 115 So. 202. 

The court the above also said: ‘‘The agreed facts this 
show that, when the Bank Centerville received the check in- 
volved for collection, and for some days thereafter, had deposit 
the credit appellee, the drawer the check, sufficient funds with 
which pay the same. The Bank Centerville, the agent 
appellant for the collection the check, should have charged appellee’s 
account with the amount the check. The failure the Bank 
Centerville was the cause the check not being paid the 
appellee. The Bank Centerville was the agent appellant for the 
collection the check. The failure the bank perform its duty 
charging the amount the check appellee’s account chargeable 
its principal, the appellant. Therefore whatever loss there was must 
fall appellant and not the 

the instant case the First National Bank Lepanto, the 
agent appellant for the collection the draft, should have charged 
appellee’s account with the amount the draft. The failure the 
bank Lepanto was the cause the draft not being paid 
the appellee. The bank Lepanto was the agent appellant for the. 
collection the draft. The failure the bank perform its duty 
charging the amount the draft appellee’s account chargeable 
its principal, the appellant. Therefore, whatever loss there was 
must fall appellant and not the appellee. 
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Counsel both sides have cited miany authorities, but not 
think necessary review them here. The undisputed facts show 
that the bank Lepanto was the agent appellant, and its failure 
neglect charge appellee’s account with the draft must charge- 
able its principal, the appellant, and the loss the negligent 
careless conduct the bank Lepanto must fall the appellant 
and not the appellee. The facts the case are practically undis- 
puted, and would therefore serve purpose set out the testimony 
length. The only question involved the question whether 
the appellant appellee should bear the loss caused the failure 
the bank Lepanto charge appellee’s account and remit the 
amount appellant. 

have reached the conclusion that the loss must fall the 
appellant, and the judgment the cireuit therefore affirmed. 


CORRESPONDENT BANK NOT ALLOWED 
ENFORCE CHECK AGAINST DRAWER 


Schram Askegaard, School District Treasurer, United States District 
Court (Minn.), Fed. Rep. (2d) 348 


was deposited the payee and forwarded cor- 
respondent bank for collection. The correspondent bank applied 
the check overdraft the forwarding bank. The forwarding 
bank failed and the drawer stopped payment. Under the Minnesota 
statute, 1927, Ch. making the bank deposit mere collec- 
tion agent, was held that the correspondent gained title 
the check and could not enforce against the drawer. 


Equity. Suit Schram, receiver the First Moor- 
head National Bank Moorhead, Minn., against Eugene Askegaard, 
Treasurer Consolidated School District No. 69, and another. Judg- 
ment for defendants. 

Dosland, Moorhead, Minn., for plaintiff. 

Garfield Rustad, Moorhead, Minn., for defendants. 


SANBORN, J.—On December 19, 1928, the treasurer Clay 
County issued check payable Eugene Askegaard, treasurer 
district 69, for $6,297.22. the same day, Mr. Askegaard indorsed 
this check and deposited with the Comstock State Bank. the 


similar decisions see Banking Law Journal Digest (Third 
Edition) 272. 
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deposit slip was this notation: checks and drafts credited subject 
payment.’’ The check was credited the account the defendant 
treasurer the bank, and took overdraft some $352. The 
check was, the Comstock State Bank, sent the First Moorhead 
National Bank Moorhead, for collection and credit. When was 
received the latter bank, was credited the Comstock State 
Bank, and took overdraft $3,875.60. The check was then 
forwarded, for collection, the First National Bank Minneapolis, 
and sent the Federal Reserve Bank, and the First 
National Bank Barnesville, which latter bank refused payment 
because payment had been ordered stopped the treasurer Clay 
County. The check was then charged back the various 
ent banks until came the First Moorhead National Bank. 
that time the Comstock State Bank had closed its doors, and the First 
Moorhead National Bank could not charge back. Thereafter this 
bank went into the hands receiver also, and brings this suit 
upon this check against the defendants, upon the theory that, when the 
treasurer deposited the instrument with the Comstock State Bank 
parted with title it, consideration being credited with the 
amount the time deposit, that the plaintiff now the owner 
this check, and entitled hold the defendants 
the treasurer. 

Were not for chapter 138, Laws Minnesota 1927, the conten- 
tion the plaintiff would have sustained under Federal Reserve 
1261, and City Douglas Federal Reserve Bank Dallas, 271 
489, Ct. 554, Ed. 1051. Chapter 138, however, reads 
follows: 


bank, savings banks trust company (hereinafter called 
‘bank’) doing business this state, receiving items for deposit 
collection, the absence written agreement the contrary, 
shall act only the depositor’s collecting agent and shall have 
responsibility beyond the exercise due care. All such items shall 
subject final payment cash solvent credits. Such 
bank shall not liable for default negligence its duly selected 
correspondents nor for losses transit, and each correspondent 
selected shall not liable except for its own negligence. Such bank 
correspondent may send items, directly indirectly, any bank 
the payer, and accept its draft, check, credit conditional 
payment lieu cash. may charge back any item any time 
before final payment whether returned not.’’ Section 


not claimed that there was any written agreement between 
the defendants and the Comstock State Bank changing the effect 
the statute, and, under the circumstances, would appear that there 
was conclusive presumption that the Comstock State Bank, when 
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received this item for deposit, became merely the depositor’s collecting 
agent, that the relation debtor and never existed between 
and the defendants, and that never owned the check question. 
Such being the case, the First Moorhead National Bank Moorhead, 
Minnesota, never became anything more than agent for the Com- 
stock State Bank for the purpose collecting the money upon this 
check. Upon its failure make the collection, the Comstock State 
Bank’s with was restored the same condition which 
would have been had the National Bank never the check 
its account. 

therefore find that the defendants are entitled order dis- 
missing this action and recover their costs and disbursements. Let 
judgment entered accordingly. 


BANK RESPONSIBLE FOR CASHIER’S FRAUD 
Griffith Tierney, Supreme Court New Mexico, 281 Pac. Rep. 461 


Where bank cashier persuades customer make unwise 
investment, misrepresenting the value the security, and the 
bank benefits the transaction, the property money which 
comes the bank’s hands result the transaction, will 
impressed with trust favor the customer. 


Suit Ruby Griffith against John Tierney, receiver the 
Socorro State Bank. Judgment for defendant, and plaintiff appeals. 
Reversed and remanded, with directions. 

Fitch, Socorro, for appellant. 

Edward Tittmann, Paso, Tex., for appellee. 


SIMMS, J.—Appellant sought constructive trust 
upon certain assets insolvent bank receiver’s hands. From 
judgment favor the receiver, she appeals. 

The facts are not disputed. Claimant was customer the bank 
since was organized. Her husband had been stockholder, and 
upon his death she succeeded his stock. She was the habit 
discussing her investments and affairs with the bank officials and 
particularly with the cashier. The bank sold her note and mortgage 
for $8,250, which was carrying, assuring her was safe invest- 
ment. The mortgage covered nine tracts land. The mortgagor 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 
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left the country and deeded the land the bank, which thus came 
into possession the legal title the land which was subject 
appellant’s mortgage lien; the bank also being general indorser 
the note. Next, when claimant requested the cashier buy her 
some Liberty bonds, talked her out that telling her that 
the bank had sold the land taken over (except one tract town 
which was small value) man who had executed his note and 
mortgage for $10,000 the bank, and that this arrangement would 
much better, the purchaser was fine man and the mortgage 
would perfectly good, the security was ample. suggested 
that she turn her $8,250 note and mortgage for this new $10,000 
note and mortgage and pay the difference cash the bank. When 
demurred putting $1,750 more, together with her 
old note and mortgage, for this new one, secured the same land, 
the cashier again overpersuaded her. She requested that her own 
lawyer draw the new mortgage. The cashier replied that would 
exactly like her old one, except for the one tract town being 
omitted, and the name the mortgagor and amount the note 
would changed fit the facts. all other respects the mortgage 
would identical with the old one, which contained nine tracts 
land. assured her would look after the preparation the 
papers himself and was not necessary have her lawyer handle 
it. When the matter was ready for closing, the assured 
claimant that the mortgage was properly drawn all respects 
accordance with their agreement, and she, relying this assurance 
what the mortgage contained, did not ask see read it, but 
surrendered her old note and mortgage, accepted the new loan, and 
left with the bank for collection, she had done the first mortgage. 
matter fact preparing the mortgage, the cashier left out 
not one tract, agreed, but three others also, and thus cleared the 
record lien from three salable pieces land held the bank. One 
these three pieces was sold before the bank failed, but the note 
for the whole the purchase price the receiver’s hands; the 
other two tracts came into the receiver’s possession along with all 
other assets, and has sold them and retains the proceeds. 
Claimant did not know realize that she had been deceived 
the until after the bank failed and she had consulted her 
attorney with regard her rights upon all eight tracts. 
There dispute here regarding the value the claimant’s security. 
she prevails this action and receives the benefit the proceeds 
she claims, well the tracts which were fact listed her 
mortgage, have reason suppose from the record that she will 
find herself called upon pay over any excess the receiver. 
more probable that she will have substantial unsecured claim 
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for deficiency after her security liquidated and applied her 
note. The controversy here with regard the rights the 
parties, upon the facts the case, the proceeds these three 
omitted tracts land. 

The trial court decided favor the receiver grounds which 
will notice separately. 

First, the court held that the cashier was acting dual 
capacity; that was appellant’s agent advising about invest- 
ments and the bank’s agent selling the mortgages and notes her. 
concluded that appellant could not complain fraud practiced 
upon her her own representative. But this begs the question. 
Appellant not suing law hold the bank for deceit. She 
not seeking make the receiver pay her damages for the wrong 
the cashier. Granted that far the cashier was her agent she 
should suffer (and doubtless has) for her misplaced confidence, what 
about the proceeds this fraudulent transaction? That the bank 
got, accepted, and kept them admitted. The receiver still has 
them. There other specific claim upon them. getting the 
sale price these notes and mortgages, clearing the lien off the 
three tracts, and getting the bank’s title shape, the cashier was 
the bank’s agent, both nature his duties and the ratifica- 
tion which the bank extended accepting the benefits and retaining 
them. could not escape liability under such Michie 
Banks and Banking, 112 (3ai) 784; Corpus Juris, ‘‘Banks 
and Banking,’’ 538, and note 18. 

The fraud sought deprive claimant her lien 
upon the omitted tracts, and actually did succeed destroying the 
legal evidence getting her release her former mortgage. 
But equity thwarted the wrongful act giving rise constructive 
trust appellant’s favor. The lien was valuable property right, 
and such might constitute the corpus trust. Perry 
Trusts and Trustees (7th Ed.) par. 67. The bank thus stood charged 
equity trustee for appellant, holding for her benefit the equitable 
lien upon the omitted tracts. Had the bank not suspended business, 
appellant could have recognize the trust relation long 
the tracts land the proceeds thereof remained its hands. 
Such trusts are properly called ‘‘Constructive because the 
law disregards the fraudulent intention the wrongdoer, and place 
thereof imposes upon him the duty and responsibility trustee. 
White Mayo, 377, 246 910; Perry Trusts and 
Trustees (7th Ed.) par. 166; Pomeroy’s Equity Jurisprudence (3d 
Ed.) par. 155; Hanson Hanson, Neb. 584, 111 368. 

Appellant next complains the trial court’s holding that she 
was barred from recovery because she was guilty negligence 
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not reading the new mortgage before accepting it. the case 
Vermont Farm Machinery Co. Ash, 651, 170 741, 
disposed similar question, holding that, where one party 
agreement undertakes prepare the papers and represents the 
other that they are correctly prepared, when fact they have been 
fradulently altered, and the other party relies upon the representation 
and accepts the papers without reading them, there such negli- 
gence will bar the defense fraud. The trial court’s ruling was 
therefore erroneous. See, also, Wilson Robinson, 422, 
155 732, Ann. Cas. 1918C, 49. 

Finally, counsel for the receiver seeks sustain the judgment 
the lower court upon the theory that, since his client the repre- 
sentative the general creditors, has equity superior that 
appellant. The receiver insolvent state bank occupies 
better position than the bank itself, and takes its assets subject 
all equities which existed the time his appointment. Corpus 
Juris, ‘‘Banks and 735, and cases cited. 

follows that the judgment the lower court should reversed, 
and the cause should remanded, with directions enter decree 
for appellant conformity with the prayer her complaint, and 
ordered. 


CONTRACT FOR SALE RIGHTS 
PURCHASE BANK STOCK 


Civic, United States Circuit Court Appeals, Fed. Rep. 
(2d) 624 


for the sale, when issued, rights purchase stock 
issued under plan for the consolidation certain banks 
terminated the adoption new plan consolidation requiring 
stock the consolidated bank purchase equal 
number shares the stock securities corporation, where 
the parties the contract contracted with reference the original 
plan adopted the banks. 


Appeal from the District Court the United States for the South- 
ern District New York. 

Claims bankruptcy filed Stone Co. the sum $1,880, 
and Weingarten, Toolan Co. the sum $9,600, were disallowed 
the referee, but allowed the District Judge upon petitions 


similar decisions see Banking Law Journal Digest (Third 
Edition) 1166. 
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review. From the order the District Court, allowing the claims, 
the bankrupts Maxwell and Carolyn Civic, individually and 
doing business Civic Co., appeal. Reversed and 
remanded, with directions. 

The bankrupts and claimants were engaged business dealers 
unlisted securities. March 27, 1928, agreement for the con- 
solidation the Bank America National Association, Bowery 
East River National Bank New York, and the Commercial Exchange 
Bank New York, under the title the Bank America National 
Association, was executed the officers the respective banks 
order their directors, submitted the stockholders for ap- 
proval April 26, 1928. that time the par value the stock 
each the banks was $100. Under the plan consolidation, share- 
holders were exchange their $100 par value stock for $25 par value 
stock the consolidated bank the ratio four shares the new 
stock for one the old, and, addition, each shareholder was 
receive right subscribe part the new issue $25 par value 
stock price $110 per share, the extent six-tenths 
share such new stock for each share $25 par stock received 
upon the surrender the old $100 par stock. was provided the 
consolidation agreement that the plan should submitted for approval 
the shareholders each the three banks special meeting 
held April 26, 1928. March 27, 1928, the New York Times 
and the New York Tribune carried announcement this proposed 
consolidation and the rights granted stockholders thereunder, 
setting forth privilege subscribe per cent. their holdings 
$110 per share. Upon the newspaper announcements, trading 
rights purchase the new stock commenced, and, from March 29, 
March 31, 1928, the bankrupts sold Weingarten, Toolan Co. 300 
rights prices ranging from $52 $63 and Stone Co. 100 rights 
$59. The confirmation slips sent the bankrupt firm the 
claimants connection with these sales were all marked ‘‘W. 
letters which stood for the words ‘‘when 

April 1928, supplemental plan between the consolidating 
banks and committee stockholders was executed, under which 
was proposed organize so-called securities corporation, known 
the Corporation, which shareholders the consoli- 
dated bank should own beneficial interest, viz. that for each share 
stock held them the consolidated bank they should own 
share stock the Corporation. Under this last-men- 
tioned plan was also provided that the shareholders the con- 
solidating banks should have the right the stock 
the Bankamerie Corporation $15 per share, the basis one 
share Bankameric stock for each share $25 par value stock 
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the consolidated bank. ‘The original certificates the 
Corporation were held depository and transferred only 
accordance with transfers made the consolidated bank stock. The 
new plan contained provision for the issuance stock subscription 
warrants, just the plan referred the New York Times and 
the New York Tribune March 27, 1928, except that the warrants 
for the payment $125 per share, instead $110 per share, 
for which the subscriber was receive one new share the con- 
solidated bank and one share the Corporation. The 
Corporation was proposed, order obtain broader 
rights investment than were accorded national banks. 

The New York Sun, March 27, 1928, referred the proposed 
consolidation the banks and among other things said: ‘‘If approved 
shareholders, the plan will into effect April 26. 
corporation formed, with 1,000,000 shares, beneficial owner- 
ship which indorsed each new share, $25 par, the Bank 
America. Upon completion the exchange stock the share- 
holders the combined banks will given the privilege buying 
$110 share 372,000 shares $25 par value new stock, the 

The article the Sun, therefore, seems have substantially de- 
scribed the plan finally adopted (which was evidently already under 
way), except that the price the new units stock the con- 
solidated bank and the Corporation the plan was 
consummated cost $15 per unit more than the original plan. 

The formal promulgation the proposal have the rights include 
stock the Corporation, which was made letter 
from the Bank America its shareholders, dated April once 
resulted advance the market for the rights. 

The original agreement consolidation between the three banks, 
which was executed the officers the various banks, subject 
approval their stockholders, provided only for the issuance sub- 
scription rights for stock the consolidated bank $110 per share, 
and contained mention the Corporation or, the 
additional subscription $15 per share cover that stock. 

When the warrants were finally authorized and issued, Co. 
never made delivery them the claimants. They took the position 
that the plan upon which the rights had been originally sold had been 
far altered that they were relieved from performance, and, April 
20, wrote claimants this effect. 

After the petition was filed against Civic Co., 
Weingarten, Toolan Co. and Stone Co. filed their proofs claim 
for the difference between the price which they had contracted for 
rights and the price ruling about the time when Co. had 
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written the letter canceling the sales. The claims were rejected, and 
hearing their validity was had before the referee bankruptcy. 

The referee held that the new plan was such substantial departure 
from the terms which trading rights prior April 5th had 
been based that had the effect making the contract void, and dis- 
allowed the claims. The District Court having reached contrary 
conclusion, reversed the referee and allowed the claims Weingarten, 
Toolan Co. and Stone Co. 

Maxwell Civic, one the bankrupts, testified that the article 
the Times and Tribune March 27, 1928, brought his attention 
the plan issue rights the consolidated bank, and that 
was pursuant the plan thus published that Civic Co. made 
the contracts question. did not appear how Weingarten, Toolan 
Co. and Stone Co. obtained information about the rights they 
were purchasing. sure, the article the Sun was put 
evidence behalf Stone Co., but proof was offered show 
that came the attention any the parties prior the pur- 
chases the rights. The only plan that had been adopted officially 
proposed prior April 1928, was the original plan for subscription 
stock the consolidated bank, and that plan involved Bank- 
Corporation. 

The bankrupts contested the claims Weingarten, Toolan Co. 
and Stone Co., for the purpose reducing the amount cash 
necessary carry out composition and from the 
order the District Court allowing these claims bankrupts have taken 
this appeal. 

David Kahn, New York City, for appellants. 

Francis Jr., New York City, for appellee Wein- 
garten, Toolan Co. 

Epstein Brothers, New York City (A. Brothers, New 
York City, counsel), for appellee Stone Co. 

Before MANTON, SWAN, and AUGUSTUS HAND, Circuit 
Judges. 


AUGUSTUS HAND, (after stating the facts above).— 
The question that meets the threshold is, What was the contract 
the parties? There seems have been reason why they could 
not have made any agreement that they chose. Civie Co: wished 
sell, and the claimants wished buy, any sort rights which the 
consolidated bank might offer its shareholders, either directly 
through stockholders committee, irrespective any modification 
which might made the original plan, there would seem have 
been legal difficulty. But such contract would unlikely, and, 
the plan finally adopted was far enough from the plan originally 
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proposed, would hard imagine that the contracting parties had 
agreed deal rights which had utterly changed since the con- 
tract was made. 

Here was plan that had been adopted the bank directors 
March 27, and was the only plan agreed upon prior April 
any one authority. seems reasonable believe that this plan 
was the basis for the sales rights the claimants March 29, 30, 
and 31. not necessary say that change the subscription 
price which would involve the payment $125, instead $110, per 
share for new stock the consolidated bank, would sufficient 
avoid agreement purchase rights entered into under the broad 
terms ‘‘if, as, and when But the original plan, which was 
the only one definitely existence when the contracts were made, 
contemplated nothing more than the purchase additional stock 
established national bank. The new plan required the purchase 
units, including not only the additional stock the consolidated bank, 
but equal number shares new and presumably more specu- 
lative corporation. 

The evidence shows that the seller was contracting with reference 
the old plan, for the articles the Times and Tribune seem 
have been his only source information. The buyers offered 
testimony indicating that they had any other plan mind when they 
made their purchases. investigation any the parties would 
apparently have showed that the time there was other plan 
existence having any authoritative sanction. think reasonable 
suppose that both sides contracted with reference the original 
plan, and that the words ‘‘as issued’’ related rights purchase 
stock the consolidated bank, and did not rights obliga- 
tions purchase units which comprised shares the consolidated 
bank and the Corporation. Any other interpretation 
the involves too fundamental change the subject-matter 
have been within the contemplation the parties. National Con- 
was said Chief Judge Andrews that: ‘‘When performance de- 
pends the continued existenceofa thing, and such continued 
existence was assumed the basis the agreement, the destruc- 
tion the thing puts end the the rights 
purchased never issued, but something entirely different. such 
and because the action third parties adopting 
new and different plan, the contract had nothing upon which operate 
and was consequently end. 

The order reversed, and the proceeding remanded, with direc- 
tions disallow both claims. 
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MAKER NOT LIABLE NOTE GIVEN BANK 
COVER STOCK TRANSACTION 


Browning Fuller, Supreme Court Appeals Virginia, 149 
Rep. 462 


Where person gives his note bank for the purpose 
concealing the fact that the bank has purchased shares its own 
stock until the stock can disposed others and the bank fails 
while the note still its possession, the maker will not liable 
the bank. 

this case appeared that the cashier the Farmers’ 
Miners’ Bank informed the defendant that the bank had purchased 
shares its own stock for $3,630 and that negotiations were 
pending for the sale the stock other parties. the request 
the cashier the defendant gave his note payable the bank with 
the understanding that would held for few days, until the 
prospective purchaser took the stock, and then returned the 
defendant. Before the transaction was concluded, however, the 
bank failed and this action was brought the note the receiver. 
was held that, since the defendant had received consideration 
for the note, could not held liable. 


Action Browning, receiver the Farmers’ Miners’ 
Bank Honaker, against Fuller and another. Judgment for 
defendants, and plaintiff brings error. Affirmed. 

Bird Lively, Lebanon, for plaintiff error. 

Burns Griffith, Lebanon, for defendants error. 


CHICHESTER, J.—This case which Browning, re- 
ceiver the Farmers’ Miners’ Bank Honaker, Va., brought action 
against Fuller and Fuller certain negotiable note 
for $3,630. The jury found verdict for the defendants and the 
court entered judgment thereon. There real conflict the 
evidence introduced this case. The issue really narrow one, 
but has been greatly confused discussion two special pleas 
filed the the defendants and other matters irrelevant the 
real issue. The facts, stated, are practically undisputed, and 
the question involved becomes practically question law which 
think the trial court has rightly decided. 

The Farmers’ Miners’ Bank Honaker failed and went into 
the hands receivership 1923. Plaster, gone parts 
unknown, was the bank and did not testify, and while the 


similar decisions see Banking Law Journal Digest (Third 
Edition) 48. 
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bank was going concern approached the defendant Fuller, 
who had office the same building which the bank was located, 
and told him that had shares the Farmers’ Miners’ Bank 
stock for sale. The stock had presumably bought for the bank 
from certain stockholders, whom named. stated had pur- 
chasers who were then arranging take up, and that would 
like for him (defendant) leave his note there for few days until 
the prospective purchaser took the stock. Plaster assured the de- 
fendant that would not have pay the note; that would 
taking chance anything the kind.’’ The defendant 
Fuller demurred the suggested procedure, but, yielding upon 
pressure, gave his note for $3,630 the bank with Fuller, his 
brother, indorser thereon. The note was accommodation note 
and was left the bank, where was held until the purchasers 
took the stock. 

The stock was not issued Fuller, was never delivered, and also, 
far the evidence shows, was not intended delivered 
him any one for him. heretofore stated, the stock was 
have been delivered the purchasers, and the note was delivered 
Plaster, the cashier, for the specific purpose representing 
the stock until the cashier delivered the shares stock the real 
purchasers. answer question propounded the court, 
Fuller testified: ‘‘It was understanding the time gave him 
(referring the cashier) the note was held there and 
had application sell the stock other parties, and soon 
disposed the stock other parties would turn the note back 
me; had the application said and assured would turned 
over few days, and never received anything for the note.’’ 

The stock was held the bank well the note, and the 
dividends thereon were collected the bank and deposited its 
credit assets the bank. The note was purely accommodation 
note, least the uncontradicted evidence shows, and was used 
undoubtedly swell the assets the bank, which doubt that 
time was tottering financial condition. There was some effort 
the part the receiver show that the stock was delivered 
Fuller, and stock receipt book was produced, stub which had 
the signature Fuller. was clearly shown, however, that 
this signature was forgery, and was conclusively proven that 
was not the handwriting the defendant. 

seems quite clear, from the foregoing facts established 
the uncontradicted evidence, that, whatever apparent error the court 
may have committed the trial the case, other verdict could 
have been found the case and other judgment properly entered 
thereon. clear that there has beem fair trial the case 
its merits and that substantial justice has been done. 
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The defendants filed the plea nil debet and issue was joined 
thereon. They asked leave file further pleas and later did file two. 
The case might well have been disposed the plea nil debet, 
large part the petition and briefs are taken discussion 
these two pleas which very little light was thrown the merits 
the case. ground defense was filed and none was asked for. 

There are four assignments error. They involve the refusal 
the court reject the special pleas, the giving instructions asked 
for the plaintiff and refused the court, the giving instructions 
asked for the defendant and given the court, and the refusal 
the court strike out evidence introduced the defendants. 
shall not follow counsel their discussions these various matters. 
heretofore indicated, think the case has been rightly decided 
and that other verdict and judgment could properly have been 
rendered. 

Certainly right and justice demand that the defendants should 
not required between the bank and the defendants pay this 
note. The contention that the bank was bona fide holder the 
note holder due course thereof not tenable between the 
receiver and the defendants. The note the hands the bank 
its receiver was subject all the defenses that might interposed. 
The original party the note, the defendant Fuller, was not party 
any fraud and did not know any contemplated wrongdoing 
the part the cashier the bank. gave the note accommo- 
dation the bank without receiving any consideration whatsoever 
the bank kept the stock, got the dividends thereon, and added 
them the assets the bank. 

the case Webb, Receiver Pleasants, 144 Va. 516, 132 
175, this court held: ‘‘That defendant was free from any com- 
plicity the fraud practiced the cashier and was ignorant thereof, 
and the note was purely accommodation note for which defendant 
received value whatever, between the bank and defendant, the 
bank would have standing court action against defendant 
recover the note; and the receiver the bank, suing for the 
benefit the bank, stood better position than the 
bank 

that the court cites with approval the case Chicago 
Title Tr. Co. Brady, 165 Mo. 197, 303. page 521 
144 Va., 175, 176 (Webb Pleasants), this appears: 
was case which the receiver the Globe Savings Bank 
Chicago sued recover upon six promissory notes executed and 
delivered the bank for its accommodation. They were wholly 
without consideration, were never negotiated, but came into the hands 
the receiver assets the bank. addition, the facts showed 
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that they were executed for the purpose swelling the apparent 
assets the bank. The Supreme Court Missouri held that the 
trial court did not err instructing the jury that the receiver 
the bank was better condition recover judgment the notes 
than the bank itself. The notes being without any lawful considera- 
tion the time their execution, injurious consequences the 
parties others, which might afterwards have resulted from their 
having been made, can constitute valid consideration entitle the 
receiver recover thereon. does not appear whether the maker 
the notes knew the purpose for which the notes were issued; 
that is, swell the apparent assets the bank. Presumably did, 
because the court further held that accommodation paper 
fraudulent unlawful reason the fact that swells the ap- 
parent assets the person whom given, and that others may 
thereby deceived the financial condition such person.’’ 

seems that this disposes the controversy here before 
and that not necessary enter into discussion the various 
assignments error which have heretofore referred. 

conclude, therefore, that there was error affecting the rights 
the plaintiff such would require reversal this case, and the 
judgment therefore affirmed. 


TIME FOR PRESENTMENT CHECK RE- 
CEIVED AFTER BANKING HOURS 


Clarke Davis, Supreme Court Idaho, 281 Pac. Rep. 


Where check received after banking hours, deposited the 
holder the following day, and presented the next business 
day the drawee bank, the presentment within reasonable 
time charge the drawer with liability under 186 the Nego- 
tiable Instruments Law, which provides that check must pre- 
sented for payment within reasonable time after its issue the 
drawer will discharged from liability thereon the extent the 
loss delay. Consequently, the bank fails before the 
check presented, case this kind, the drawer the check 
still remains liable the payee other holder. 


Action for purchase price coal Cecil Clarke, doing business 
under the firm name and style Clarke Fuel Ice Company, against 
Ralph Davis, administrator the estate Mabel Wiltamuth, 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 1076. 
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deceased. Judgment for defendant, and plaintiff appeals. Reversed 
and remanded, with directions. 

Dickinson, Blackfoot, for appellant. 

Cowan, Blackfoot, for respondent. 


WM. LEE, J.—This action was instituted recover the pur- 
chase price quantity coal. The coal was sold Mrs. Wilta- 
muth, who gave her check therefor Standrod Co., Bankers. 
Before the check reached the Standrod bank, had closed its doors. 
complaint, alleging the foregoing, answer was filed which 
raised the question whether appellant presented the check for pay- 
ment within reasonable time after its receipt. check was 
dated November 24, 1923; was deposited the First National 
Bank Blackfoot, the bank with which appellant transacted his 
banking business, November 28, 1923. The banks, according 
custom Blackfoot, ‘‘cleared,’’ ten o’clock the morning each 
business day, the transactions the previous business day. The 
29th November, 1923, was Thanksgiving Day; and Standrod 
Co. failed open its doors thereafter. Mrs. Wiltamuth had suffi- 
cient funds her credit, and there was sufficient money the 
Standrod bank that the check would have been paid had been 
presented prior the closing the bank. 

check, received due course business after banking hours, 
deposited the following day the holder his own bank, and 
presented the next business day thereafter the drawee bank, 
presented within reasonable time. Bistline Benting, Idaho, 
534, 228 309. presentment the drawee bank not re- 
quired where has closed its doors prior the expiration 
reasonable time therefor. Bistline Benting, supra. 

follows, therefore, that whether appellant was negligent the 
presentation the check depends wholly when got the check. 
The only testimony this important point was appellant himself, 
who testified that received the check after banking hours 
November 27th. That other checks, issued Mrs. Wiltamuth, bearing 
the same date, were presented and paid Standrod Co., 
hardly circumstance tending show when the question 
was received appellant, and whether presented within 
reasonable time. The contention that the complaint alleged the 
delivery the check appellant November 24th without 
merit. There substantial conflict the evidence. the record 
stands, appellant received the check the 27th, after banking hours; 
deposited the check the First National Bank the 28th, and 
the First National Bank was unable present the check Standrod 
Co., reason its failure. The evidence insufficient sustain 
the verdict which the judgment based. the contrary, the 
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record shows that there was negligence presenting the check 
for payment. 

good reason apparent why there should new trial. The 
judgment accordingly reversed, and the cause remanded with 
instructions make and enter judgment for appellant, according 
the prayer his complaint. Costs appellant. 


USURIOUS NOTE NOT 
PROVISION 


MADE VALID 
THAT EFFECT 


Consolidated Plan New Jersey, Inc. Shanholtz, Supreme Court 
New Jersey, 147 Atl. Rep. 401 


New Jersey statute (P. 1914, limits the 
rate interest small loans per cent. per month. This 
statute provides that charges, bonus fees, expense demands 
any nature made upon such loans except upon the 
actual foreclosure the security upon entry judgment. 

this case the plaintiff brought suit note which 
interest the rate per cent. and contained further provi- 
sion for per cent. attorney’s fee upon default payment. 
The note declared that this fee should not construed being 
violation the above-mentioned statute. was held that 
this provision did not make the note valid and that the plaintiff 
was therefore not entitled recover the note. 


Action Consolidated Plan New Jersey, Inc., against Meyer 
Shanholtz and others. Judgment for defendants, and plaintiff appeals. 
Affirmed. 

Lewis Jacobson, Perth Amboy, for appellant. 

Jacob Polkowitz, Perth Amboy, for appellees. 


PER plaintiff below, loan company organized 
under the act 1914, brought suit upon promissory note. The 
court entered judgment favor the defendant, and the 
plaintiff appeals. The note, far pertinent, provides follows: 

Brunswick, J., January 18, 1929. 


the undersigned jointly and severally, for value received, 
promise pay the order Consolidated Plan New Jersey, Inc., 
its office, 137 Albany Street, New Brunswick, J., the sum 
one hundred fifty dollars monthly until... 
shall paid, together with interest all unpaid 
balances said the rate three per cent. per 


default the payment the whole any part this 
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note, the undersigned jointly and severally further agree pay 
all reasonable costs including attorney’s fees that may incurred 
collecting the whole any part this note, said attorney’s fees 
fixed Fifteen ($15.00) Dollars plus fifteen (15%) per cent. 
the amount such sum principal and interest then due, pro- 
vided, the same shall not construed charge any all the 
undersigned obligate them pay any interest charges, bonus, fees, 
expense demands any nature whatsoever excess that now 
allowed chapter the Laws 1914 the State New Jersey 
and the amendments thereof.’’ 


The state demand seeks the recovery the principal 
due upon the note, with interest the rate per cent. month 
and the attorney’s fees called for the note. 

The district court held the note void violation section 
chapter the Pamphlet Laws 1914 (page 75). The act 
question entitled: ‘‘An define, regulate and control the 
business the making loans advancements money sums 
three hundred (300) doliars less amount, and regulate the 
assignment wages when given security for any such loan 

Section far pertinent, provides: ‘‘No such licensee shall 
charge receive the borrower borrowers, any other person 
his, her their behalf, greater rate interest than three per 
per month. Such interest shall not payable advance and 
shall computed unpaid balances. charges, bonus, fees, ex- 
pense demands any nature whatsoever other than interest 
above provided made upon such loans advancements 
except upon the actual foreclosure the security upon the entry 

Section follows: ‘‘The violation any provision this 
act shall misdemeanor, and such violation corporation, 
then such violation shall misdemeanor the part any person 
participating therein representative agent said corporation. 
Every loan connection with which such violation shall have occurred 
shall absolutely null and void, and the borrower shall entitled 
recover from the lender any all sums paid returned account 
connection with such loan.’’ 

Obviously, were not for the provision the note that 
not construed violate the statute question, the exaction 
the forbidden fee would render the instrument void. 


paper based any consideration which 


violation express statutory Corpus Juris, 243. 


The Legislature having forbidden the making charges, fees, 
and demands other than interest upon these small loans, the lender 
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has exacted that the instrument which, under the statute, renders 
his note void. saying the note that the exaction not 
violation the legislative prohibition does not save 
the situation. are not construing the note exaction that 
which forbidden. The note itself calls for that which forbidden, 
and the lender, having sought that which was not entitled to, 
heard say that that which seeks does not seek. 
Legislative enactments are not played fast and loose with, and 
corporations who violate the law cannot heard say that they 
did not intend that their violations the law should construed 
such. They, like all others, must stand fall their own acts. 
The judgment below affirmed, with costs. 


IMPROPER INDORSEMENT CHECK PAY- 
ABLE FICTITIOUS PERSON 


City National Bank Mexia First National Bank Wortham, 
Court Civil Appeals Texas, Rep. (2d) 212 


The holder check, payable the order 
fictitious person, that fact being unknown the bank which 
the check issued, cannot enforce the check against the bank. 
this case appeared that the defendant bank received wire from 
depositor pay $285.50 Reynolds. Later one Dillon 
the bank requesting cashier’s check for $285.50 payable 
Reynolds. The bank delivered the check him. The 
check was afterwards indorsed ‘‘A. Reynolds, McRey- 
Dillon then indorsed the check and cashed the 
plaintiff bank. 

The Negotiable Instruments Law provides that check pay- 
able bearer when payable the order fictitious person 
and the drawer has knowledge such fact. was held that the 
check here involved was not payable bearer under this section 
since the bank believed Reynolds actually existing person. 
was accordingly held that the plaintiff bank could not enforce 
the check against the defendant without proof that the person who 
indorsed Reynolds’ name had authority so. 


Suit the First National Bank Wortham and others against the 
City National Bank Mexia and another. From judgment against 
defendant named, appeals. Reversed and remanded. 


NOTE-—For similar decisions see Banking Law Journal Digest (Third 
Edition) §452. 
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Bradley, Groesbeck, for appellant. 
for appellees. 


BARCUS, J.—The facts this case are undisputed. December 
24, 1924, appellant bank (City National Bank) received wire from 
$285.50 out $623 that had been delivered said bank, upon the 
delivery certain oil leases for Caudell. December 29th, 
Dan Dillon, who was known the cashier appellant bank, requested 
appellant give him cashier’s check for the $285.50, payable 
Reynolds. Said check was drawn for said amount and 
made payable Reynolds, and same was delivered Dan 
Dillon. Dan Dillon took the cashier’s check Wortham and had same 
indorsed: ‘‘A. Reynolds, Then (Dillon) 
personally indorsed same and presented appellee Wortham bank, 
and same was said bank paid. The check, with said in- 
dorsements thereon, was sent appellant bank, which refused pay- 
ment because had not been indorsed Reynolds. This suit 
was instituted the Wortham bank against appellant and 
Reynolds recover the amount said cashier’s check. 

The cause was submitted the trial court, which rendered judg- 
ment favor the Wortham bank against appellant bank for the 
amount said cashier’s check. 

addition the above facts, was shown without dispute that 
the time the cashier appellant bank issued the cashier’s check, 
payable Reynolds, and delivered same Dan Dillon, (the 
thought that Reynolds was the Reynolds connected with 
the partnership Cranfill Reynolds, who were operating the oil 
ever appeared appellant bank claiming said fund, and one con- 
nected with the litigation knew any one that name. explanation 
given the record who was the Reynolds mentioned 
the wire said bank, whether such person really existed. The 
leases called for were never delivered appellant bank for Caudell. 
Prior the trial this case 1929, the money had been returned 
appellant bank the party Indiana who had wired same it. 

The sole question for determination this case whether the check 
was sufficiently indorsed Reynolds require appellant 
pay same. This calls for the construction certain portions the 
Negotiable Instruments Act (Acts 36th Leg. [1919], 123). Appellee 
that the cashier’s check was payable fictitious 
nonexistent person, was, under subdivision section said act, 
payable bearer, and that therefore was properly indorsed. Whether 
appellee’s contention would correct were admitted fact that 


I 
i 
i 
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Reynolds was fictitious nonexistent person not necessary 
for to, and, not, determine. There nothing the record 
show that was matter fact fictitious person. The 
telegram from Indiana was pay the money Reynolds. The 
check was issued payable his order, and the appellant 
bank the time issued same thought that Reynolds lived 
Wortham and made the check payable, intending that Rey- 
nolds should indorse the check and receive the proceeds thereof. Said 
subdivision section said act provides, however, specifically, 
that order for the instrument payable bearer when issued 
fictitious nonexisting person, such fact must known the 
person making same payable the time issues the instrument. 
Appellant contends that since the check was not indorsed 
Reynolds, was not required to, neither was authorized to, pay the 
same, the theory that one except the person whom the check 
was payable was authorized collect unless and until was in- 
dorsed the payee named the check. Section the Negotiable 
Instruments Act provides that the signature any party may made 
his duly authorized agent, and provides further that the authority 
the agent may established other cases agency. Section 
said act provides that where person other than the payee 
instrument signs indorses same for behalf his principal 
matter fact was authorized sign same. Section said 
act provides: ‘‘A signature ‘procuration’ operates notice that the 
agent has but limited authority sign, and the principal bound 
only case the agent signing acted within the actual limits 
his Clinton Hibbs, 202 Ky. 304, 259 356, 
359, 462, the court, discussing the question what was 
signature procuration, stated: ‘‘The word ‘procuration,’ therein 
used, and defined law lexicographers, means ‘the act which 
principal gives power another act his place could him- 
self’; and Mr. Anderson, his law dictionary, defines as: ‘acting 
agent for another; agency, 

The indorsement the check this case does not purport 
that Reynolds. The most that could claimed for 
that under the provisions section the Negotiable Instru- 
ments Act, was indorsement procuration. 
who indorsed same for Reynolds, clearly indicates that was 
not indorsing Reynolds’ name except agent. effort was 
made the parties show that knew Rey- 
nolds that was pretending that had any authority 
act for him. 

The courts seem uniformly hold that where check issued 
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person that the party issuing same believes existence the time 
issuance, same payable bearer, and that same not col- 
lectible until indorsed the party for whom was intended, and that 
the bank pays such check without proper indorsement, becomes 
liable the drawer the check. This holding the theory that 
before the bank authorized pay money check that has been 
issued party thought existence the drawer thereof, 
must know that the party whom paying the money the per- 
son that the party who issued the check intended receive it. Guar- 
anty State Bank Trust Co. Lively, 108 Tex. 393, 194 937; 
Nat. Bank Silverman, 148 App. Div. 1017; 
Simpson Denver Rio Grande Ry. Co., Utah, 105, 134 883, 
(N. 8.) 1164; Robertson, Banking Com., Brasfield, 202 
Ala. 167, So. 651; American Express Co. Peoples’ Sav. Bank, 
192 Iowa, 366, 181 701; First Nat. Bank Kelgord, Neb. 
178, 135 548. The facts the case Guaranty State Bank 
Trust Co. Lively, supra, were very similar the facts the in- 
stant case. said case Lively, the request Joseph Weil, 
executed his check for $1,500 payable Crawford, and delivered 
said check Joseph Weil. the time the check was issued, Lively 
thought there was existence man the name Crawford, 
from whom had through Joseph Weil purchased and received 
tain vendor’s lien notes calling for $1,500; the check being given 
payment for said notes. After the notes were delivered Lively and 
had given his check, payable Crawford, discovered that the 
notes were bogus and that the entire transaction had been perpetrated 
Joseph Weil swindle. the meantime Joseph Weil had in- 
dorsed the check the name Crawford and collected same from 
the bank. Lively sued the bank recover the $1,500 and was success- 
ful said litigation. The Supreme Court, affirming the judgment, 
stated: ‘‘A check made payable fictitious person with the knowl- 
edge the maker payable bearer, and bank which paid the 
check would protected its payment anyone presenting it. But 
check which made payable fictitious person without the knowl- 
edge the maker not payable bearer, and the duty the 
bank before paying ascertain the existence and the identity the 
payee, and failing so, refuse its The court then 
long quotation from the Armstrong National Bank, 
Ohio St. 512, 866, 625, Am. St. Rep. 655, 
the Supreme Court Ohio, together with number other au- 
thorities, and held that the bank, under the conditions stated, was not 
authorized pay the check Joseph Weil, the indorsement made 
him Crawford’s name thereon. 

not think the indorsement the check this of, ‘‘A. 
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the appellant bank pay same, and appellee bank having paid said 
check without sufficient indorsement, could not hold appellant bank 
responsible liable thereon. The trial court was error rendering 
judgment against appellant bank favor appellee bank. 

The judgment the trial court reversed, and the cause re- 
manded. 


COLLECTING BANK NOT LIABLE FOR 
CORRESPONDENT’S NEGLIGENCE 


Qualls Farmers’ Merchants’ Bank, Supreme Court North Caro- 
lina, 149 Rep. 546 


Under North Carolina decision bank which receives cheek 
for collection not liable for the negligence correspondent 
banks through which undertakes make the collection. North 
Carolina statute (Laws 1921, §39) authorizes collecting 
banks send checks direct the banks which they are drawn 
and receive exchange payment. 

this case the above rule and statute were applied the 
following statement facts: 

The plaintiff deposited check the defendant bank. The 
defendant sent the check correspondent which sent direct 
the drawee. The latter remitted draft but failed before the 
draft could collected. The plaintiff sued the defendant, con- 
tending that the act the correspondent bank sending the check 
direct the drawee constituted negligence and that the defendant 
bank was liable the theory that collecting bank responsible 
for the negligent acts its correspondents. was held, stated, 
that the defendant was not liable. 


Submission controversy without action under 626, 
Qualls against the Farmers’ Merchants’ Bank. Judgment 
for defendant, and plaintiff Affirmed. 

Submission controversy without action, under 626, upon 
the following facts: 

The plaintiff resident Halifax County, C., and the 
Farmers’ Merchants’ Bank was banking corporation under the 
laws the state North Carolina, with its principal place busi- 
ness Littleton, Halifax County, 

(2) about the 17th day December, 1925, Taylor 


similar decisions see Banking Law Journal Digest (Third 
Edition) 267. 
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Co., for value, drew its check the Bank Whitakers, bank 
then doing business under the laws the state North Carolina, 
with its principal place business Whitakers, C., said check 
being favor Louis Lynch, and the sum $390.55, which said 
check was, due course, for value, indorsed the said Louis Lynch 

(3) the day December, 1925, Qualls deposited 
said check for collection with said Farmers’ Merchants’ Bank, using 
therefor deposit slip furnished said bank which the follow- 
ing notation: ‘‘All items are accepted the depositor’s risk until 
have received final actual payment. assume liability beyond 
due diligence forwarding items any bank collection 

(4) said date, December 21, 1925, the account the said 
Qualls with said Farmers’ Merchants’ Bank was duly credited with 
the amount said check, wit, the sum $390.55, and that the 
same date the said bank forwarded said check for collection the 
First National Bank Portsmouth, Va., duly organized and acting 
bank, and the regular correspondent the Farmers’ Merchants’ 
Bank, which said check was received said First National Bank 
Portsmouth the 23d day December, 1925. 

(5) The First National Bank Portsmouth, the 23d day 
December, 1925, forwarded said check the Merchants’ National 
Bank Richmond, Va., which bank, the next day received same 
and forwarded the Bank Whitakers for payment. 

(6) the 30th day December, 1925, the Bank Whitakers 
sent the Merchants’ National Bank Richmond, Va., its draft 
the National Bank Commerce Norfolk, Va., payment said 
item, which was duly presented and payment was refused because the 
Bank Whitakers did not have sufficient funds available with which 
pay it. Thereafter the First National Bank Portsmouth, Va., 
charged back against the Farmers’ Merchants’ Bank Littleton, 
C., the amount said check, and January 1926, the Farmers’ 
Merchants’ Bank Littleton charged back said check against the 
account the said Qualls. 

(7) When said check was sent the Merchants’ National Bank 
Richmond the Bank Whitakers, the Bank Whitakers 
marked the same ‘‘Paid,’’ and the the following month re- 
turned said check Taylor Co., marked 

(8) about the 17th day December, 1925, the date 
which said check was drawn, and continuously thereafter, the books 
the Bank Whitakers, there was the credit the defendant 
Taylor Co., sufficient balance with which pay said check. 

(9) During the times above mentioned, and ever since, the Bank 
Whitakers was and insolvent. 
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(10) Qualls has never been reimbursed account said 
check. 

(11) The route selected for sending said check the defendant 
was the usual and customary one. 

(12) January 1926, the Bank Whitakers was closed 
the Corporation Commission North Carolina account its in- 
solvency. 

Upon these facts was adjudged that the plaintiff recover nothing, 
and that the defendant recover its costs. 

Joseph Pippen, Littleton, and Dunn Johnson, Enfield, 
for appellant. 


ADAMS, Quarles Taylor Co. and the Farmers’ 
Merchants’ Bank held that Taylor Co. the check con- 
troversy had been paid. 195 142 25. The action 
now prosecuted against the bank alone. 

this appeal the first question whether the plaintiff entitled 
prevail the ground that one the correspondent banks, the Mer- 
chants’ National Bank Richmond, instead demanding the cash, 
accepted the drawee’s check draft another bank, which was not 
paid for want funds. The question involves the legal relation sus- 
tained the plaintiff, not only the defendant, but the corre- 
sponding banks whom the check controversy was sent due 
course the attempted collection, and with us, notwithstanding di- 
vergence views expressed various courts, this relation has been 
definitely determined. have adopted the Massachusetts rule, which 
thus stated: When the first bank transmits the paper with proper in- 
structions reputable and proper agent, either the place where 
the collection made, the place nearest thereto where 
has correspondent agent whom deems fit employ for the pur- 
pose forwarding, has done its duty, and not responsible for the 
negligence the correspondent its agents. Morse Banks (6th 
Ed.) 274. Accordingly, Bank Bank, 534, 535, Bynum, 
J., Fabens Mercantile Bank, Pick. (Mass.) 330, Am. 
Dee. 59, and quoted with approval this statement the principle: 
well settled that when note deposited with bank for col- 
lection which payable another place, the whole duty the bank 
receiving the note the first instance seasonably transmit the 
same suitable bank other agent the place payment. And 
part the same doctrine, well settled that the acceptor 
bill promisor note has his residence another place, shall 
presumed have been intended and understood between the de- 
positor for collection and the bank that was transmitted the 
place residence the which, Bank Floyd, 
142 187, 191, 95, 96, the words ‘‘drawee are 
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superadded. the latter case there comprehensive discussion 
the principle Justice Connor, who said that Bank Bank, 
supra, had been recognized controlling this state, and sus- 
tained the weight authority ‘‘in other courts and the reason 
the thing.’’ also approved the proposition affirmed Bank 
Bank, Mo. App. 451, that, bank receives paper for collection 
party distant place, the agent employs the place pay- 
ment the agent the owner and not the bank, and the 
bank selects competent and reliable agent and gives proper instruc- 
tions its responsibilities cease. 

his brief the plaintiff admits are committed the Massa- 
chusetts rule, but insists that our decisions supporting should 
overruled. exhaustive investigation the authorities led 
the conclusion reached Bank Floyd, supra, that is, that the rule 
sustained both reason and the weight judicial thought, 
see reason for receding from the position which has 
been uniformly upheld this court for more than half century. 

The Merchants’ National Bank Richmond sent the check the 
drawee bank; but, this could formerly have been negligence, held 
Bank Floyd, supra, and Bank Trust Co., 172 345, 
the provisions Pub. Laws 1921, §39. was held Bank 
Barrow, 189 303, 309, 127 The Merchants’ National 
Bank Richmond was the agent the plaintiff, and its liability 
its principal, any, would not the liability the defendant. Be- 
sides, above suggested, under Pub. Laws 1921, 20, the plaintiff’s 
check, having been presented the drawee through the post office, 
was payable the drawee exchange drawn its reserve deposits, 
the absence contrary specification the face the check. 
The drawer did not, the face the check, demand payment 
nor was such demand made the plaintiff indorser. The 
plaintiff’s agent, the Merchants’ National Bank Richmond, re- 
just what was authorized accept. Braswell Bank, 197 

The second question whether the defendant was negligent 
failing promptly notify the plaintiff noncollection. The drawee 
was closed the Corporation Commission January 1926. 
does not clearly appear when the defendant was notified that the First 
National Bank Portsmouth had charged back the amount 
the check; but does appear that the defendant charged the amount 
against the account the plaintiff January 1926, and the 
absence specific evidence reasonable infer that the plaintiff 
was immediately notified. any event, there evidence loss 
sustained the plaintiff reason the alleged delay. 
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concur with his honor the conclusion that the facts agreed 
disclose such negligence want due diligence the part the 
defendant will subject liability damages the plaintiff. 
Judgment affirmed. 

Affirmed. 


ACTION 


AGAINST DIRECTORS PERMITTING 
EXCESSIVE LOANS 


Schilling Parman, United States District Court (Oregon), Fed. 
Rep. (2d) 780 


action against the directors national bank 
for damages account their permitting loans excess the 
limit fixed law, the statute limitations does not run favor 
the directors against the action while such directors remain 
control the bank. 


Equity. Action Schilling, receiver the Condon 
National Bank Condon, Or., against Parman and others. 
motions strike out and dismiss the complaint and make the com- 
plaint more definite and certain. Motions overruled. 

Jay Upton, Bend, Or., and Bailey, Portland, Or., for 
plaintiff. 

Jay Bowerman and Frederick Neffe, both Portland, Or., 
for defendants. 


BEAN, J.—The National Bank Condon became insolvent and 
closed its doors November 30, 1923. The defendants were directors 
the bank and control its affairs. The plaintiff, receiver, 
brought this suit May, 1928, losses which alleged had 
been sustained the bank account loans excess the pre- 
seribed limit, alleged have been made intentionally permitted 
assented the defendants. Practicaily all the loans question 
were made more than six years prior the commencement the suit. 
The defendants challenge the complaint the ground that the cause 
suit barred the statute limitations. 

The banking law provides that the borrowing limit from national 
bank any person company, corporation, firm, including the 
liability the several members thereof, shall time exceed per 
the unimpaired and surplus the bank (section 84, 


similar decisions see Banking Law Journal Digest (Third 
Edition) 1151. 
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vol. 12, USCA), and that, directors bank shall knowingly 

violate knowingly permit any officer, bank violate the 

banking law, every director who participates assents the same 
shall liable his personal and individual capacity for all damages 
which the association shall have sustained consequence such 
violation. Section 93, vol. 12, USCA. 

clear, therefore, that every director national bank who 
makes loan its funds excess the limit permitted the law, 
knowingly and intentionally permits any officer the bank 
personally liable for all damages which the bank may sustain 
consequence thereof. 

There is, however, some confusion the authorities whether 
the statute limitations begins run favor the directors the 
time the excess loan made, not until there loss the bank 
change the management. said Mr. Justice Pitney 
Corsicana National Bank Johnson, 251 86, Ct. 82, 
Ed. 141, that the cause action against offending director ac- 
the time the loan made, and the bank not required 
wait the maturity the note the liquidation the borrower’s estate 
before bringing suit. The statement the learned justice, although 
does not seem have been necessary decision the case before 
the court, course entitled very great respect. If, however, the 
statute limitations commences run, regardless the circum- 
stances, the time the loan, will enable the directors bank 
liability for their wrongful acts they remain control 
the bank during the time prescribed the statute. Directors are not 
trustees express trust, but they are trustees implied re- 
sulting trust, created operation law their official relation 
the bank. Cooper Hill (C. A.) 582. Their possession and 
the bank the possession and control their cestui que 
trust. long that relation exists, there can assertion 
adverse claim the bank, suit brought remedy the wrong. 

present advised, the opinion that the better doctrine 
that equity the statute limitations will not run favor the 
bank who have the and management its affairs 
while they remain National Bank Commerce Wade 
(C. C.) 10; Rankin Cooper (C. C.) 149 1010. 

this suit was commenced within the statutory time after the 
defendants ceased have control the bank, the motions strike 

‘out and dismiss the will overruled, with permission ‘to 
the defendants resubmit the question the bar the statute 
final hearing they elect. Likewise the motion make more 
definite and certain will overruled, judgment the complaint 
sufficiently definite the particulars complained of. 
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NOTES MADE VIOLATION STATUTE 
INVALID HANDS HOLDER 
DUE COURSE 


Cuneo Bornstein, Supreme Judicial Court Massachusetts, 168 
Rep. 810 


Notes given for money loaned.in violation the Massachusetts 
Small Loan Act are void even the hands holder due 
course, and the loan may declared void court equity 
upon petition the person whom the loan was made. 


Action John Cuneo and another against Harry Bornstein 
and others. From final decree for plaintiffs, defendant Morris 
Glickman appeals. Affirmed. 

Shaw McCallum, Boston, for appellant. 

Burstein, Boston, for appellees. 


CARROLL, J.—This appeal the defendant Glickman from 
final decree ordering the cancellation certain notes, executed 
the plaintiffs, for money loaned violation the Small Loan 
140, §96, and declaring that the notes were wholly void. 

was found the master that Glickman was holder due 
course; that purchased the notes question for $700, which was 
fair price, and that was ignorant ‘‘the under which 
the Realty Investment Co. purchased the notes the price which 
paid for 

140, 96, prohibits one from engaging the business 
making loans for $300, less, the amount paid any such 
loan for interest and expenses excess twelve per cent. per 
annum without first obtaining license. section 103 any loan upon 
which greater rate interest charged than allowed sections 
96-111, inclusive, may declared void equity upon petition the 
person whom the loan made. section 106 the unlawful interest 
may recovered; and section 110 enacts that any loan made note 
purchased indorsement guarantee furnished unlicensed 
person violation the statute shall void. 

The Realty Investment Co. during the year 1928 was engaged 
the business making and buying loans $300 less, charging in- 
terest exceeding twelve per cent. per annum, without license. The 
defendant Bornstein was the president and treasurer the company. 


similar decisions see Banking Law Journal Digest (Third 
Edition) 1309. 
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1928 the plaintiff Wall made four occasions promissory notes 
for the accommodation the plaintiff Cuneo. These notes were pur- 
chased from Cuneo the Realty Investment Co., and were sold 
Bornstein and the company Glickman, who was not the business 
making small loans. The defendant Glickman contends, although 
the statute declares notes given violation the statute shall void, 
that the word ‘‘void’’ should not construed its technical sense, 
and should construed mean voidable; that the notes suit are 
not void the hands holder due course. cites number 
cases support this contention. 

Kelly-Buckley Co. Cohen, 195 Mass. 585, 297, was 
held that the word ‘‘void’’ used the sale bulk statute then 
under consideration should construed meaning voidable. was 
recognized that the word used many statutes its tech- 
nical sense and many used the sense voidable, depending 
part the subject matter the statute and the abuse which the 
statute seeks correct. 

The purpose the Small Loan Act (G. 140, §96-114) was 
prohibit the unlicensed business making small loans and prevent 
excessive rate interest such loans. The statute was passed 
protection the borrower; was intended make the statute ef- 
and prevent its evasion indorsing notes given for such 
loans third parties. would afford little protection 
rower the notes given contrary the statute would valid the 
hands holder due course. our opinion the word ‘‘void’’ was 
used its technical sense; the notes were void their inception and 
validity the hands Glickman. This construction the 
statute supported Thomas 223 Mass. 311, page 312, 
111 871, where was said: ‘‘It true the plaintiff has com- 
plete defense law the notes expressly declared void 
but his remedy not limited the common law, since the enactment 
has conferred expressly also right maintain suit 
Missouri, Kansas Texas Trust Co. Krumseig, 172 351, 
Ct. 179, Ed. 474. These statutes declaring the usurious note 
void have not been repealed rendered ineffective any the 
provisions the negotiable instruments act. Sabine Paine, 223 
Va. 322, 91S. 1918C, 769. 

Burnes New Mineral Fertilizer Co., 218 Mass. 300, 105 
1074, relied the defendant, not conflict. There the action 
was recover note given collateral security for loan made 
violation the statute. was said page 303 218 Mass., 
105 1075: ‘‘It apparent that there nothing that act which 
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makes void not only notes given violation the act, but securities 
deposited collateral for such notes. Van Schaack 
Stafford, Pick. 565, Dunscomb Bunker, Mete. and 
Harrison Hannel, Taunt. 780, the action was brought the 
person whom the usurious loan had been made. such the 
loan itself void, and nothing being due the debt for which the 
collateral was deposited security, recovery can had the 

The loan made violation the statute and the note given are 
void. 140, §110. section 103 the loan may declared 
void the Supreme Judicial Court Superior Court equity upon 
petition the person whom the loan was made. 

The plaintiff was not required make payment tender the 
amount actually loaned condition the maintenance the suit. 
Thomas 223 Mass. 311, 313, 111 871; Missouri, 
Kansas Texas Trust Co. Krumseig, supra. 

Decree affirmed with costs. 


SUIT BANK AGAINST DIRECTORS 


First National Bank Fairmont Smith, Supreme Court Appeals 
West Virginia, 150 Rep. 605 


action insolvent national bank against its directors 
recover sums money alleged have been misappropriated 
and misapplied the directors, the release, pending the suit, 
some the directors will not release the other directors from 
liability. 


Suit the First National Bank Fairmont and others against 
Henry Smith and others. From decree dismissal, plaintiffs 
appeal. Reversed, bill reinstated, and cause remanded. 

Anthony Charles Powell, and Kemble White, all 
Fairmont, for appellants. 

Victor Shaw, Fairmont, for appellees. 


LIVELY, bill (which was found sufficient for re- 
against defendants who were directors First National Bank 
Fairmont, before failed, First National Bank Smith, 
Va. 624, 103 318) for the recovery large sums money 
alleged have been misappropriated and misapplied defendant 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 903. 
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directors. The details money transactions which the alleged 
misappropriations were consummated are set out with much 
ticularity. Defendant directors denied the material allegations, and 
the parties went proof. Pending the litigation four defendant 
directors compromised and settled their respective liabilities with 
and were dismissed from the suit without prejudice 
plaintiffs’ right recovery against the remaining defendants. 

Upon submission for decision, the trial chancellor made finding 
fact adverse the remaining directors their liability 
opinion made part the record, but ordered dismissal the 
bill because the settlement plaintiffs with four the directors, 
holding that release one them released all. This appeal fol- 
lowed. Defendant Millard Boggess, executor Benjamin 
Fleming, deceased, takes the position that the evidence does not justify 
finding misappropriation misapplication the bank’s funds 
defendants and especially his decedent, and therefore the bill 
should have been dismissed that ground, and this court asked 
uphold the dismissal for that reason. The other defendants 
informal way concur the executor’s contention. The trial 
chancellor did not carry his finding fact into the decree terms, 
and his finding was wholly unnecessary the dismissal the bill. 
There decree against defendants. That finding fact very 
general and does not attempt ascertain what extent each 
director was liable. The executor’s liability under the finding may 
less than $100. may satisfied with it, and when judg- 
ment rendered. The sole ground which the decree based 
tersely stated the trial judge’s memorandum follows: 
ever, the plaintiffs selected their own form procedure and brought 
this suit and prosecuted shown the record. After the suit 
was brought and pending final thereof they settled with 
four said defendants matter choice and not obligation. 
The court opinion after thoughtful consideration the law ap- 
plicable the that each defendant was liable, all, for the 
whole loss caused the negligence all acting board, and 
therefore, the plaintiffs having settled with one more the de- 
fendants and released them from further liability, they cannot now 
recover from the remaining defendants any the 
opinion the court, therefore, view all the facts relating 
the settlement with and discharge four the defendants, the 
plaintiffs cannot recover any balance from the remaining defendants. 
decree may prepared dismissing the case with costs the 
not think the such that calls for 
review the finding fact not made the basis the decree. 

The only question before purely legal one, namely, whether 
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the release four the directors from liability pending the suit 
ipso facto operates release the remaining directors from all liability. 
Directors banking institutions are generally held liable for 
misapplication misappropriation the bank’s funds. The courts 
often regard them trustees for the stockholders. This view 
was expressed this court Benedum First Citizens’ Bank, 
Va. 124, 656, 663, wherein was held that the officers 
the bank who participated misappropriations and transactions 
losses were jointly and severally liable. that case 
Benedum was former president and director and instituted the suit 
wind the bank’s affairs. cross-bills Benedum and other 
directors were charged with gross acts negligence and misappro- 
priations, and Benedum was decreed against separately. was 
contended there, here, that the liability was joint. This court 


said: ‘‘There was error decreeing separately against Benedum. 


Two more trustees participating breach trust incur joint 
and several liability the cestui que authorities. 
must remembered that the bank the case under consideration 
was national bank and the federal banking act applies. Section 
5239 the Revised Statutes the United States (12 USCA 
provides: ‘‘And cases such violation, every director who par- 
ticipated assented the same shall held liable his 
sonal and individual capacity for all damages which the association, 
its shareholders, any other person, shall have sustained conse- 
quence such The federal courts, without exception, 
far have been able ascertain, have construed this section 
mean that each director separately liable. Illustrative the 
decisions this point the holding the Court Appeals 
for the Fourth Cireuit Gamble Brown, (2d) 366, 380. 
was there held: ‘‘Each director [of bank] liable his personal 
and individual and may sued alone jointly with other 
directors, whether his liability based upon failure perform 
statutory common-law duty.’’ was there also held that 
release other compromise with them from liability 
for negligence did not release other directors, the theory that they 
were joint tort-feasors. And Corsicana Nat. Bank Johnson, 251 
68, Ct. 82, 89, Ed. 141, the opinion construing 
the federal statute says: ‘‘The violation the statute] the 
nature tort, and the party injured may sue one several the 
joint point are Bigelow Old Dominion Copper 
Co., 225 111, Ct. 641, Ed. 1009, Ann. Cas. 
1913E, 875; Campbell Watson, Eq. 396, 120; Wil- 
liams Brady (D. C.) 740; Williams McKay, 
Eq. 25, 824; Chesbrough Woodworth A.) 195 875; 
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Yates Jones Nat. Bank, 206 158, Ct. 638, Ed. 
1002, cited appellants. 

These federal decisions construing the federal act, fixing the 
liabilities directors, and the right recovery against each sepa- 
rately, are binding upon this court. Moreover, they are accord 
with our own decision Benedum Bank, above cited. 

The principle law relied upon appellees sustain the 
dismissal the bill, namely, that ‘‘the release one more joint 
obligors release does not apply bank directors who 
are regarded trustees and the stockholders cestui que trust. 
Under the Federal Banking each director personally and 
individually liable, and the release one does not release the others. 

The decree will reversed, the bill reinstated, and the cause 
remanded. 


RIGHT COLLECT ATTORNEY’S FEES 
NOTE 


Blount Bros. Realty Co. Eilenberger, Supreme Court Florida, 
124 So. Rep. 


Where note provides for ‘‘reasonable attorney’s fees,’’ 
action brought recover the note, the holder must, 
order entitled the amount claimed for attorney’s fees, show 
that has either paid the set amount his attorney has made 
binding agreement so. 


Action Eilenberger against the Blount Realty Co. 
Judgment for plaintiff, and defendant brings error. and 
remanded. 

Farrington, Ft. Lauderdale, and Thomas Lockhart, 
Rome, Ga., for plaintiff error. 

Hall, Johnson English, Ft. Lauderdale, for defendant error. 


STRUM, J.—This action assumpsit upon promissory note. 
Writ error taken judgment for plaintiff which included 
the sum $1,000 attorney’s fees for the services plaintiff’s at- 
torney. 

The sole allegation the declaration attorney’s fees that 
the defendant promised, ‘‘. suit should brought for 


similar decisions see Banking Law Journal Digest (Third 
Edition) 96, 98. 
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the collection thereof the same had collected through at- 
torney, pay attorney’s fees for making such collection demand 
after the date thereof, but did not pay the same.’’ 

The provision the note respect the payment attorney’s 
fees is: ‘‘And case suit shall brought for the collection hereof, 
the same has collected upon demand attorney, pay 
reasonable attorney’s fees for making such 

the trial, two attorneys testified that their opinion $1,000 
would reasonable fee for the services attorney, after 
which the trial judge announced that adjudged the sum $1,000 
reasonable fee. There testimony that plaintiff had paid 
expressly agreed pay his attorney the sum $1,000 for his serv- 
ices, nor any facts from which appears that liable his 
attorney that sum quantum meruit for the reasonable value his 
services under implied contract. 

Brett First Nat. Bank Marianna (Fla.) 120 So. 554, 
was held, mortgage foreclosure, that contract pay attorney’s 
fees one, not enrich the holder the note, but protect and 
indemnify him against expenditures necessarily made incurred 
protect his interest. The rule the same actions law suits 
equity. The inclusion attorney’s fees part judgment 
allowance the holder the note, not the attorney. The payee 
holder not permitted make profit the debtor’s promise 
pay attorney’s fees recovering judgment for larger amount than 
actually pays, obligated pay, his attorney. The object and 
intent the contractual stipulation for attorney’s fees that the 
payee holder the note shall expense procuring the 
services his attorney. Savings Bank Pittman, Fla. 423, 
So. 567; Cook Strelau, 127 Wash. 128; 219 846; Jones 
First Nat. Bank, Colo. 140, 219 780; Jones Mortgages (8th 
Ed.) 442. 

appears the record that suit has been brought the note 
after maturity and that plaintiff sues attorney. There evi- 
dence that $1,000 reasonable fee for the services the attorney. 
But that not enough. Non constat but that plaintiff’s attorney has 
agreed accept compensation for his services sum less than that 
provided for the note, which event more than the amount 
agreed upon between the plaintiff and his attorney could recovered 
from the maker the note, the debtor’s contract pay the fee 
one indemnity. 

When recovery for attorney’s fees sought, the declaration 
should contain allegations fact, appropriate the terms the 
particular note sued on: (a) That the defendant promised pay 
fee, alleging what was, and the contingency under which the 
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debtor’s liability pay arise, for instance, after 
maturity the note was placed the hands attorney for collec- 
tion, became necessary collect the same through at- 
torney, suit, such other allegation may appropriate 
the terms the note that respect; (b) that the in- 
demnified against has happened; and (c) either that plaintiff has 
paid, has expressly agreed pay, said attorney specified sum for 
his services, alleging what that sum was, for instance per cent. 
the principal sum said note, that plaintiff has become and in- 
debted said attorney for the reasonable value his services, depend- 
ing upon whether there exists express implied contract between 
plaintiff and his attorney the payment for the services the 
latter. 

The allegations hereinabove mentioned should supported 
competent proof. is, course, not indispensable recovery 
from the debtor that the plaintiff shall have actually paid his attorney 
for the services. Allegation and proof that valid liability exists 
sufficient that respect. That liability may rest upon either 
express contract between plaintiff and his attorney the latter’s 
compensation, upon plaintiff’s liability pay his attorney 
quantum meruit basis upon the implied contract which arises from 
the employment the attorney the plaintiff, and the performance 
the attorney and acceptance the plaintiff his services. 
event, course, can the amount recovered for attorney’s fees 
exceed the sum the debtor has agreed pay, whatever may the 
agreement between plaintiff and his attorney. 

there neither allegation nor proof this case that plaintiff 
has paid promised pay, liable his attorney upon 
implied contract, for the sum included the judgment for attorney’s 
fees, any part thereof, the judgment reversed, and the cause 
remanded with leave amend the pleadings the recovery 
attorney’s fees. 


